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REPORT OF THE ATTORNEY GENERAL. 


STATE OF NEBRASKA, LEGAL DEPARTMENT, 
LINCOLN, NEBRASKA, November 30, 1902. 
To His Excellency Ezra P. Savage, Governor. 

Sir: Pursuant to the provisions of section 22 of article 
5 of the constitution, L- have the honor to submit herewith 
the biennial report of the legal department for the period 
ending November 30, 1902. 

The twenty-seventh session of the legislature by joint 
resolution directed the governor to take such steps as he 
might deem proper to secure to the school children of this 
state the balance that may be due the state from the gov- 
ernment of the United States for the five per cent. on the 
sale of the Pawnee Indian reservation. In pursuance with 
this act your excellency, on the 24th day of April, 1902, 
directed me as the law officer of the state to take the matter 
up with the authorities at Washington to the end that any 
balance due from the government might be paid. In pur- 
suance with your instructions I visited the department of 
the interior at Washington, being there on other official 
business. In the absence of the commissioner nothing was 
accomplished. On my return home I took the matter up 
by correspondence, copies of which are here appended : 


APRIL 24, 1902, 
Hon, F. N. Prowt, Attorney General, Lineoln, Nebraska, 


Dear Sir: At the twenty-seventh session of the legislature a joint 
resolution was passed, a copy of which is hereto attached, directing 
me as governor to take such steps as I might deem proper to secure 
to the school children of this state the balance that might be due 
-the state for the five per cent. on the sale of the Pawnee Indian 
2. (1) 
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reservation. In pursuance of this resolution you are hereby author- 
ized and directed to present the claim of the state of Nebraska 
to the government of the United States for any moneys that may be 
due the state from the five per centum of the money derived from 
the sale of the Pawnee Indian reservation or any other public lands 
sold by the United States within the state of Nebraska, to which 
the state of Nebraska may be entitled under and by virtue of the 
enabling act referred to in said joint resolution, and make report 
of the same to this department. 
Respectfully, Ezra P. Hivink. 
fiorernor. 


LINCOLN, NEBRASKA, May 15, 1902. 
The Honorable the Secretary of the Interior, Washington, D. C. 

Dear Str: The legislature of this state at its last session adopted 
a joint resolution (a copy of which is hereto attached) directing 
the governor to take such steps as he might deem proper to secure 
to the school children of this state the balance which might be 
due the state on account of the five per centum arising from the 
sale of the Pawnee Indian reservation located in this state, under 
the provisions of section 12 of the enabling act. (13 U. S. Statutes 
at Large, 47.) In pursuance with such resolution, the governor, 
on the 24th ultimo directed me, as the legal representative of the 
state to present such claim to the general government. A copy of 
the letter of his excellency the “Necachd to this department is en- 
closed herewith. 

Will you kindly give me the status of this matter as it appears 
in your department. I understand, as stated in the joint resolu- 
tion attached, that there have been paid into the national treasury 
on account of the sale of the Pawnee Indian reservation $876,148.47, 
five per cent. of which would be $43,807.43 due the state, of which 
there has been’ paid to the state $27,043.99, leaving a balance due 
the state of $16,763.45, which amount should long since have been 
paid into the state treasury under the terms of the enabling act. 

Your early attention to this matter will be highly appreciated. 
I have the honor to remain, very respectfully, 

F. N. Prov, 
Attorney General. 


WasninotTon, D. C., July 21, 1902. 
Hon. F. N. Prout, Attorney General, Lincoln, Nebraska. 

Sime: Your letter of May 15, 1902, addressed to the Honorable 
Secretary of the Interior, relative to the-claim of the state of 
Nebraska, in the sum of $16,763.43, on account of the sale of Pawnee 
Indian reservation lands, was referred to this office for considera- 
tion. : 
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Under date of May 23, 1902, a report was made to the secretary 
wf the interior in the matter, to which he replied July 14, 1902, in a 
letter of instructions, 

I enclose herewith copies of office letter and department reply 
(supra). 

Very respectfully, BixGER HERMANN, 
Commissioner. 


WasHINGTON, D, C., May 25, 1902, 
The Honorable Secretary of the Interior, 

Sir: JF am in receipt by reference of May 19, 1902, from Hon. 
Thomas Ryan, acting secretary of the interior, for report in dupli- 
eate and return of papers, of a letter from Hon. F. N. Prout, attor- 
ney general for the state of Nebraska, relative to the payment to 
the state of Nebraska of the sum of $16,763.45, balance claimed to 
be due on account of five per centum arising from the sales of the 
Puwnee Indian reservation lands located in said state. 

In reply thereto I have the honor to report that in conformity 
with departmental decision rendered November 9, 1874, this office 
stated an account in favor of the state of Nebraska for the sum of 
$3,026.55, being five per centum of $60,530.95, receipts from sales of 
Pawnee Indian lands in said state; the said account was transmitted 
to the first comptroller of the treasury for his action thereon, and 
was disallowed for payment by that officer in a decision rendered 
by him under date of November 4, 1875. 

Accounts were again stated by this office in favor of the state of 
Nebraska and transmitted to the first comptroller for settlement. 
under date of August 11, 1882, and April 23, 1884, amounting in the 
aggregate to the sum of $27,043.99, being the five per centum arising 
from the sales of Pawnee Indian lands in said state from January 
1, 1878, to June 30, 1583. Said accounts were approved by the comp- 
troller and payments were made to the state in the above amount 
notwithstanding the decision of November 4, 1875, above referred to, 
the said payments being chargeable to the reccipts derived from 
sales of public lands. 

In departmental decision rendered June 28, 1887, in Re State of 
Kansas v. The United States (5 L. D. 712), it was held that the provis- 
ions of section 2, act of March 3, 1857, directing the allowance to 
each of the states of five per centum of the proceeds resulting from 
the sale of land theretofore included in Indian reservations, are not 
applicable to states subsequently admitted to the Union, and that 
the provision in the act admitting Kansas to the Union, for the 
payment of five per cent. of the net proceeds resulting from the 
sale of lands by the government was limited by its terms to the 
sale of pwblic lands, and affords no basis for a claim where sales 
are made of Indian lands by the government acting as trustee. As 
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the provisions of section 12 in the act of April 19, 1864 (13 Stat. 49), 
admitting Nebraska to the Union, for the payment to said state of 
five per cent. of the net proceeds resulting from the sales of lands 
by the government is also limited by its terms to the sales of public 
lands, no action has been taken by this office relative to the pay- 
ment to the state of Nebraska the balance claimed by said state on 
account of the sales of Pawnee Indian lands since the rendition of 
said departmental decision of June 28, 1887. 

Considering the comptroller’s decision of November 4, 1875, and 
departmental decision of June 28, 1887, to be correct, it would thus 
appear that the sum of $27,043.99, already received by the state of 
Nebraska on account of the sales of Pawnee Indian lands was erro- 
neously paid to said state, 

I would therefore suggest, should the matter of said payment be 
viewed by you in this light, that the honorable secretary of the 
treasury be requested to withhold from payment the amounts that 
may hereafter be found due to the state of Nebraska on account of 
the five per centum of the receipts of sales of public lands and 
deposit the same to the credit of the United States until the said 
sum of $27,043.99, has been reimbursed the government, 

The papers in the case are herewith returned. 

Very respectfully, BINGER HERMANN, 
Commissioner. 


~ 


WasHineton, D. C., July 14, 1902. 
The Commissioner of the General Land Office. 

Sin: By letter of May 15, 1902, the attorney general of the state 
of Nebraska presented to this department the claim of that state 
for $16,763.43, balance alleged to be due as five per cent. of the pro- 
ceeds of the sale of the Pawnee Indian reservation, in the state 
of Nebraska; said letter and inclosures were referred to your office 
for report upon the subject-matter thereof and your report has 
been received and considered. 

The Pawnee Indian reservation in Nebraska was established 
by treaty of September 24, 1857 (11 Stat. 729), and the lands therein 
were sold in pursuance of the act of April 10, 1876 (19 Stat. 28), and 
the proceeds of the sale were, as directed by said act, deposited 
in the United States treasury for the use and benefit of said Indians. 

By decisions of this department of June 28, 1887, in the matter of 
the claim of the state of Kansas (5 L. D. 712), and of May 13, 1896, 
in the matter of the claim of the state of South Dakota (22 L. D. 
550), it was held in effect that those states under the provisions of 
the respective acts providing for their admission into the Union 
were entitled to five per cent. upon the proceeds of the sale of 
publie lands only. See also 19 Opinions of Attorney General, page 
117. 
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The provision in the enabling act of Nebraska of April 19, 1864 
(13 Stat. 47), is similar to that making a grant to each of those two 
states and must have the same construction, 

The lands in Nebraska were in the Pawnee Indian reservation at 
the time of the passage of the enabling act and of the admission of 
that state on March 1, 1867 (14 Stat. 820), and continued in said 
reservation until they were authorized to be sold by the act of April 
10, 1876, svpra, and the proceeds placed in the treasury for the sole 
benefit of the Indians. They, therefore, were not public linds and 
not within the purview of the grant to the state of Nebraska, whose 
present claim must be and is rejected and you are instructed to so 
inform the attorney general of that state. . 

You are also directed to prepare and forward to the proper offi- 
cer of the treasury department a statement showing the old-pay- 
ments made to said state, as suggested in your said report to this 
department. 


Herewith are sent you the letter of Attorney General Prout with 
inclosures and duplicate copy of your said report. 


In my judgment the decision of the department is er- 
roneous. I will take the matter up further and hope to 
convince the honorable secretary that the amount claimed 
is due to the state. 

The appended ‘statements and tables show in detail the 
business of the department, comment upon which seems to 
be unnecessary. 

The attorney general, in addition to being the law officer 
of the state upon whom is devolved the duty of appearing 
in all cases in the supreme court, and such other courts as 
the governor may direct where the interests of the state are 
involved, and giving advice to state officers and heads of 
departments and county attorneys throughout the state, is 
a member of eleven different state boards and is charged 
as a member of the board of public lands and buildings 
with the duty of visiting and inspecting all state institu- 
tions at least once every three months. Attendance on the 
meetings of these boards takes a large part of the time of 
the attorney general; so much so, in fact, that without the 
able corps of assistants the court work must have suffered 
much delay.  <As it is, however, notwithstanding the 
amount of business pending when I took charge of the de- 
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partment, we have argued and submitted 113 cases, leaving 
24 cases, the majority of which have but recently been 
filed, undisposed of. In addition to this a vast number of 
opinions have been written, 212 of which are deemed of 
sufficient importance to be published in this report. It is 
greatly to be desired that the attorney general be relieved 
from the duty of serving on all state boards, save those of 
which by the constitution he is made er officio a member, 
that he may have more time to devote to the constitutional 
duties of the office to the end-that all of those duties may 
be promptly attended to. 

In closing this report I desire to acknowledge, with 
pleasure, the able assistance rendered by Norris Brown, 
Deputy, W. B. Rose, Assistant, and Miss Nannie A. Can- 
ning, stenographer. Each has worked cheerfully, earnestly 
and efficiently, and should receive their full share of credit 
for any success to which the administration of the affairs 
of this department is entitled. 

To your excellency, as to the other state officers with 
whom I have transacted official business, I desire to ex- 
tend thanks for the uniform courtesy that has always been 
extended, and as you lay aside the arduous responsibilities 
of the chief executive of the state to take up other duties, 
you have the assurance that you will carry with you the 
best wishes of those who have been your official associates 
for the past two years. 

Respectfully submitted, 
I’. N. Prout, 
Attorney General. 


DISBURSEMENTS OF MONEY APPROPRIATED BY 


THE LEGISLATURE. 


Appropriations April 1, 1899, to April 1, 1901, 


1o01, 
Jan, a 


March 20 


Jan, 3 
Jan. 26 
Feb. 26 
March 26 


Jan. a 
Jan. 31 
March 1 
March 26 


Jan, 3 
Feb. 26 
Feb. 26 


March 26 


Jan. 3 
Jan. 4 
Jan. 10 
Jan. 12 
Jan. 26 
Feb. 1 
Feb. 1 
Feb. 9 
Feb. 26 


ATTORNEY GENERAL'S SALARY. 


By balance «.cscascuansean B wlele ia Wale wie me wike ea brecniei a S61 12 
By overdraft Dec. 21, 1900. . 0.6. .ccsccwccuccccuces 38 88 
To F. N. Prout, salary first quarter, 1901..$500 00 $500 00 
DEPUTY ATTORNEY GENERAL'S SALARY. 
By balance ‘si c.cnunvsssesueean tants cess necem eens S455 OO 
lo Norris Browticck ccc carats ieee ns ceer S155 00 
. We Tweed} Ge sisters Mw adam Mier e eae te ec 150 00 
ne net” vate ala recat ani ace iParecatecetoce earl a 10 OO 
55 00 S45 OO 
ASSISTANT ATTORNEY GENERAL'S SALARY. 
By balamee a/c %s cocciec cua a eiw 0 wrtelele Seralvis viva esiurea aisles a 200 OO 
To W. BR. Rosesaa aise es picnics Ue eee a S00 OO 
r We | -wiga Se alae pisialetnherddte se arontn stecanets 100) OO 
s: AADA mpNS Mtl mhehet ale eeatarelatahathite tata’ ein th 1(M) (M) 
2200 00 $290 00 
STENOGRAPHER’S SALARY. 
By balance sec cieciaw vi sisie vaiuneius' wares su'aeaieaqeithie's 41 66 
To Nanni¢ Canning.........0..ceceeeces $75 00 
oy wy: elwtutacacn La NTA le aces Wines cotec wate Sot 
. wy 3, co latal eer atic Re rt ie S34 
$241 66 $241 66 
POSTAGE, STATIONERY AND OTHER OFFICE EXPENSES. 
By balance s..ceecn4s «00% Hues ae-ie.s sinh wsiaid’sa leew h $97 90 
To W. B. Rose, postage........ ia bee ahd we . 5 00 
To Nebraska Telephone Co, ............. 127 
To Western Union Telegraph Co. ........ 4 32 
To Minnie JoDOon. ....c.escecceecenseucess 20 00 
To Lincoln Transfer Co. ...............- 6 00 
To American Express Co. ........0.ee000s 2 45 
To Korsmeyer Plumbing & Heating Co... 9 75 
To Minntle JoDotiseccsseeccccsvceeneeesdues 17 68 
$97 90 $97 90 
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1901, PRINTING BRIEFS. 
Jan. 39 By DalAMee: wisivsceavdecceccsccves inela suhtnkan eae $337 70 
Jan. 5 To New Era Publishing Co. .......... *.» $20 00 
Jan. 8 ‘To Independent Publishing Co. .......... 9 00 
Jan, 26 To Express Publishing Co. ......000eeseees 11 00 
Feb. 19 To W. 8S. Tiltom,....crccccseuncesenanccans 21 00 
Feb. 25 To Kearney Hub.........00cescesescuccecs 25 00 
Feb. 25 To Express Publishing Co, ..........+5+: 37 00 
March 2 SN oa ach. ocwin wate = iste els 23 00 
April 4 SMI 5 waa pla‘eie\ since winrete 11 00 
Aris 54 Eo War Bi TitOn sare ccc cet es otis ecg s ee ens 8 00 
April 4 To Kearney Hub......cccccnncecceeennuns 9 00 
April 18 War pine. veh bihiee 6 n.6 aoe cere enews 18 00 
July 1 By balance unexpended............ce0ee0s 145 70 
$337 TO $337 70 
TRAVELING EXPENSES. 
Jan. S SY DRIRCG iis ce wake sie nen need sind s cca apeeneanies $344 80 
March 29 To W. B. Rose, two trips to Omaha....... $12 10 
March 29 To F. N. Prout, trip to Omaha.......... 1 50 
July 1 By balance uwnexpended................. .» 331 20 
$344 80 3344 80 
FOR USE IN PROSECUTIONS. 
POMS COP DRIARCS vee s WT ewihes pec es vee ndhvesscnswseneas $87 16 
va) 8) To: We Ce PNB escc clnvowwsevctewaenes $2 75 
OMe A) Ree, RNa CPO PROM ruin iries cect w.e's:s are cece'em aema 13 35 
Feb. 14 To F. A. Broadwelll.........c0ccasensuescncs 7 00 
July 24 To Minnie JoDom.........0ecccecencccnese 64 06 
$87 16 SST 16 
Appropriations April 1, 1901, to April 1, 1903. 
aos ATTORNEY GENERAL'S SALARY. 
April 1 By SpPpropriation civics csccccnsecececacccuces $4,000 00 
June 19 To F, N. Prout, second quarter.......... $500 00 
Sept. 10 - ' third quarter .......... 500 00 
Dee. 16 ; He fourth quarter ......... 500 00 
1902. 
March 14 "4 “ first quarter ....26.0000% 500 00 
June 20 re “ second quarter ........ . 500 00 
Sept. 15 bs x third quarter .......... 500 00 
Nov. 30 By balance umexpended............cse00+ 1,000 00 


1001. 
April 1 
April 26 
‘May 27 
June 
July 24 
Aug. 
Sept. 
Oct. 
Nov. 
Dee. 15 


May 24 
June 20 
July 22 


Aug. 25 
Sept. 25 


Oct. 25 
Nov. 24 
“Nov. 30 


1901. 


April 1 
April 26 
May 27 
June 24 
July 24 
Aug. 26 
Sept. 25 


Oct. 25 
Nov. 
Dec, 


Feb. 22 
March 25 
April 23 
May 24 
Jung 20 
July 22 


ASSISTANT 


DISBURSEMENTS. 


DEPUTY ATTORNEY GENERAL'S SALARY. 


By appropriation .......... Sila wiwiie acc ole ere sel eiatetne 
To Norris Brown....... Pepe cra or Otoe - $150 00 
he: s 06 areetetases aim aeckne tanh meee 150 OO 
oa y coeeeecreceaeuvionwuecans 150 OO 
” * erik cecetennnecees oa OO 


ns “2 euescceeeees Cveeecucees 150 OO 
gc "s TrELeTe Tee ei 150 00 
is ° ce awe se cine waieeaens 150 (4) 
nd We. -TeiPe hers to tet » od OO 
; eh tala ht aan iad al areata aaa a 150 O00 
sy, ey Cveeneseuscenecouesecuan 150 00 
Y - cceeeeunens ceoneeaunsess 150 00 
r tT. ceneccuveacervsevasous . 150 OO 
y wr vWcvecewcessececeeheeuaes 150 OO 
ve Cea TY eon ce conmences 150) OO 
“4 e aleerwe'n ceereeneeee eneenee 150 OM) 
= MC CORT Cerre re rr rer i 150 00 
rf > Trier o seusecaes 150 O00 
bg > TErTrerere ree ee ye ee 150 OO 
By balance unexpended......... sain a wee 600 00 


ATTORNEY GENERAL'S SALARY. 


By appropriation ........... PCT AT TENE IRS ee a 
To W. B. Rose... cccsacnes ac Acinaraenied «alee $125 00 
a Ty eid: Wile Mami pcetacara’ Mbareiw al walter aaata'ata 125 O00 
bs " \Whiiratii/eleiy alates evereesousences, haw OO 
4 ee mien calles noite ere ieee ore ac ace 1225 00 


123 Suet de wee inlelae ela ae atmae 125 00 
os me Saat tane atuta We atarte * or ee ee ee & * 123 OO 
a OO _. wee fel by alee wera acta Oca eie a) eer eich 125 00 
7  Nsremnie own ee & te eee Oe eo ew 125 tM) 
ok oa 


ma Wier eae wr aral aie testveceene 125.00 
- ~ eae Kcdeowannbenéeeneeweae 125 00 
' w RONSeeaewe weeds ecdiciewecinwiaey law OO 
= wwe one heacese wauéeeeewee 125 00 
5  peaseuwenae seecevsecceeees 125 00 
a’ on 


33,600 00 


$3,600 00 


$5,000 00 


100), 
April 1 
April 26 
May 27 
June 24 
July 24 
Aug. 26 
Sept. 25 
Oct. 25 
Nov. 26 
Dec. 18 

1902, 
Jan, 24 
Feb, 22 
March 25 
April 24 
May 24 
June 20 
July 22 
Aug. 25 
Sept. 25 
Oct. 25 
Nov. 24 
Nov, 30 
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FO: Wi. B. Bose. vc uscwevicnccnvsccnccrevene $125 00 
s TT Laelilncoie eae ies a'ojea.co nb eden ew ule 125 00 

s en | GUS A(e a:b e[el0,0.0,0.belee b,e'e\e.wieie ate 125 00 

* Se Ml aM abeal ee boas bin, u oie, we ae wn 125 O00 

By balance unexpended..............00. 500 00 
$3,000 00 


STENOGRAPHE R'S SALARY. 


BY BPPLOVTIAUOM sce wiae wie cinc ene case dees euscckine've'e 
To Nannie Canning............00s0cce0008 $70 00 
ms Sah a Oaravin aa 3 ews ple ae 70 00 

si SN ia el pixies) n'a a's ‘waa eae ere To Oo 

res SBN isaYe/ase aie ies e'ein afore cate 7o 

Br we TTL Ere eR Te ESTE Cl 70 OO 

m hh, A ee eee 70 00 

3 MES ia tev vieinne ss iss talon oe 70 00 

a Se iat ec ark och diee'a's sath eretechi TO (Ww) 

- on se See a ru 
vo Grd mine id's nlele a a's'e eb acct ees 70 00 

is a, Oe eae TO O00 

ss SUUTE bt cit Gor. 8) tor0'S 0) eva ye mia ante 70 OO 

o Sea ta aa acy on aire uma aa oa 70 (Ww) 

mm TED aah hiaiee'e.0.0's04h vu.pe lk 70 00 

- ay See) ee 5 70 00 

= Copa eran, suas Wes atin 0, wi TO 00 

- ih AS peAay CES - TO OO 

a wi SSA See a 70 00 

vi a RE odes bine e pis hacale TO 00 

ss a Deena ase vs h'aie'e piv bie darth 70 00 

By balance unexpended wiOnin Si0\ si iwin  pie-pipcelp 280 00 
$1,680 00 


$3,000 00 


$1,680 00 


$1,680 00 


POSTAGE, STATIONERY AND OTHER OFFICE EXPENSES. 


1901. 
April 1 
April 26 
April 26 
April 29 
April 30 
May 3 
May 15 
May 21 
May 24 
-June 11 


BY. SPPTODTIOU ON Mise p0 oe vce ecce ds szenescene see 
To Nannie Canning, postage.............. $25 00 
To Nebraska Telephone Co. ............. - 27 35 
To W. B. Rose, pd for electric-bell wiring, 1 50 
To Western Union Telegraph Co. ........ -3 73 
To Martin Towel Co. ..... piataie(p ‘ees ce nace teri 3 00 
To Lincoln Transfer Co. .........00000000: 3 00 
To F, N, Prout, subscription to N.W.R.. 5 00 
To State Journal Co. ......0ceccceenseenns 13 55 


To T. J. Thorp & Cor ccccceecceuscununs os 7 15 


1901. 
June 21 
July l 
July 3 
July 10 
duly 24 
July 24 
Aug. 3 
Aug. 12 
Aug. 14 
Sept. 25 
Sept. 350 
Oct, 1 
Oct. 29 
Nov. 12 
Nov. 15 
Nov. 20 
Dec. 3 

Dec. 18 

1902. 
Jan. 4 
Jan. 4 
Jan. 6 
Jan, 9 
Feb. 4 
Feb. 12 
March 1 
March 12 
March 12 
March 26 
March 29 
April 3 
April 3 
April 8 
May s 
May 8 
June 3 
June 12 


DISBURSEMENTS. 


To Smith Premier Typewriter Co..... anges 
‘To Nebraska Telephone Co. .......00000. 
To Martin Towel & Supply Co............ ; 
‘ro Western Union Telegraph Co, ........ 


To Nannie Canning, Notary Commission, . 
To Norris Brown, pd for Telephone serv., 
To Western Union Telegraph Co, .......- 


To Nannie Canning, postagwe..........066. 
To State Journal Co.,.........: pia lagie wiccelac ei 
To Nannie Canning, pd for messengers... 
To Postal Telegraph Cable Co, .......0e 
To Nebraska Telephone Co. ........2++++ 
To Wilson & Hall... ..c.csceccennweeceenes 
To State Journal Co. ......s cnc ecee enone 
To J. E. Cobbey.......... Wesnae eae wwe see 
To Nannie Canning, postage...........+6+ 
To Western Union Telegraph Co, ........ 
To Lincoln Hardware Co. «........6++..+- 
To Nebraska Telephone Co. ............. 
‘To Western Union Telegraph Co. .......- 
To State Journal CO. ci ccc cecccencnenecens 
To Western Union Telegraph Co. ....... ; 
To T. J. Thorpe & Co. ....... arama aseaecade 
To Nannie Canning, postage.....ce..neees 
To Western Union Telegraph Co ......... 
To F. N. Prout, subscription to N. W. R... 
To State Journal Co. .....5... stn iear ace! ecamli 
To L. W. Pomerene & Cow .cceccensceuness 
To Nebraska ‘Telephone Co. ......00.065006% 
To Western Union Telegraph Co. ..... nyt 
To Lincoln Linen Supply Co. ......0.0e0 
To American District Telegraph Co, .... 
To Western Union Telegraph Co, ........ 
‘To Nannie Canning, postage......c...eeus 
To State Journal Co. ...... ccc eees 2 Ee ah 
To Nebraska Telephone Co. ........... Laie 
To Western Union Telegraph Co, 2....... 
To Newell Novelty Cow wccccccccticeasesues 
To State Journal Co. 2.00. cccceceeceuesues 
To Western Union Telegraph Co. ........ 
To Lincoln Linen Supply Co. ....cecneenes 
To Western Union Telegraph Co. ........ 
To Nebraska Telephone Co. ..... seni oun 


. To Western Union Telegraph Co. ........ 


1 
3 


il 


12 


1902, 
Oct. 16 
Nov. 8 
Nov. 30 

1901, 
April I 
April 26 
May 1 
May 20 
May 21 
May 24 
Aug. 5 
Aug. 13 
Aug. 14 
Oct. i] 
Oct. 12 
Oct. 28 
Oct. 30 
Nov. 12 
Nov. 12 
Dec. 16 

1902. 
Jan, 1 
Jan. s 
Jan. 15 
Feb. 24 
March 12 
March 13 
March 20 
April 22 
May 2 
May 20 
May 22 
June 12 
July 17 
Aug. 18 
Aug. 28 
Sept. 16 
Sept. 25 
Nov. 30 
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To Nannie Canning, postage...... 


To Western Union Telegraph Co, 


By balance unexpended........... 


PRINTING BRIEFS. 


By appropriation 


EG WV a) tay ECON gatas es sais ees 6 80:2 


To Valley County Times..........» 
To State Journal Co. ............- 
To Kearney Hub... s.cccesccess 
To Express Publishing Co, ....... 
To State Journal Co, .......... wae 


To Kearney Hub 


ee weer eeee ee ee eee 


oa oe 


Ce ee 


To Express Publishing Co. ....... 


To State Journal Co, 


To W. S. Tilton... ..csccneneeneues 
State Journal Co. ......-.0.6> 
D. M. Butler....... Or Pee 
Express Publishing Co, ...... 
L. B. Cunningham,..... sami a 


To 
To 
To 
To 


To Kearney Hub 


oa oe 


reeves ee ee ee ee ee 


Express Publishing Co. ....... 


Kearney Hub 
To 
To Kearney Hub 


oe on 


To Kearney Hub ...... Rema ieie vita 
To D. M. Butler....... mitalwiales wince 
To H. H. Campbell.............++. 
To Kearney Hub ....... ee ese 
By balance unexpended,.......... 


ee ee ee) 


nee ee ee 


To Express Publishing Co. ...... 
TO Kearney Bubtiiivevccwecscuvanns 


Express Publishing Co. ....... 


ctr tee ree ee ee 


To State Journal Co, .........004. 


tte ee 


coe oo ew 


cee oe 


ee ee 


ove eee em 


fete ee 


ee 


tte ee # 


cee eo ee 


ese 2 2 ee 


se ee ee 


“noe oe @ Le s 


ee 


rete ee @ 


aceeseea 5 


CO We Bee TitOn es snlsuwincncccesce 
To Kearney Hub... ......0.0se0e08: 


sseeczsseseusess 


S$S38S8 


— 
= 
= 


SiISSSSSERSSES 


$900 00 


$800 00 


Cr 


$500 00 
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DISBURSED BY GOVERNOR FOR USE OF ATTORNEY GENERAL 


1901. 
April | 
April 26 
May 15 
May 29 
June 5 
June 13 


June 13 
June 20 


June 20 
July ] 
July 2 
July 12 
July 16 
July 20 
July 25 
July 31 
July 31 
Aug. 5 
Sept. 25 
Oct. 11 
Met. 14 
Nov. 1 
Nov. 18 
Nov. 26 
Nov, 27 
Dec. 21 
1902, 

Jan, 13 
Jan. 13 
Feb. 7 
Feb. 13 
Feb. 17 
March 12 
June 12 
July 19 
July 25 
Oct. 7 
Nov. 14 
Nov. 17 
Nov. 30 


IN PROSECUTIONS. 


By appropriation sin cediesctecsiend awa ne peeceicenes $5,000 (4) 
To W.. C.: PREM pe auekcdeslasenentenamen $25 78 
To G. W.. Waseotiiscssdsveeeicrexewcures 13 98 
To F. N. Prout, sheriff's fees paid....... 8 7 
“ be expenses in State v. 

Paxton i caacnpatuse desma wateesae maw aware 100 O00 
To W. B. Rose, clerk's fees paid......... 5 00 
To Belle Findle finns. fice dscieenes epi ees 315 
To Geo. Anthessiccnccecsnencuecdenueeeurs 10 20 
To Wm. Stweler ecenciccanwancecs Sars Wake 11 70 


To F. N. Prout, expenses at Omaha..... 355 70 

= expenses to New York, 200 00 
To H, M. Leavitt, bailiffs fees.......... 6 85 
To Am. Bond & Trust Co., appeal bond, 5 00 
To D. W. Dickinson, bill of exceptions. . 38 OO 


To F. N. Prout, costs paid ............. 45 40 
re ss bal. expenses to N, Y... 43 4 
To G, W. Marsh, expenses as witness.... 6 45 
To F. A. Broadwell, costs.......00ce0ee0. 35 00 
To F. N. Prout, costs paid. ........0.... 27 40 
To G. H. Thummel, costs..........0..06+ 447 28 
To F. N. Prout, costs pald ......0..000% 185 00 
- be for detective and other 
CXPCNSCB .sccccenceusnee evcsenes veenee 300 (0) 
To John Power, costs........000eeeeeees . S 
To Lee Herdman, costs...... a wieiareocales ais 3 20 00 
To W. B. Rose, costs paid.........0ecees 3°75 
To W. C: Phillips, costs.............e0e6 8 50 
To S. M.. Smyaser cacwwaweu sacle cesta un asia 2 50 
To Lee Herdman ....... Sneantapunrbene te 130 75 
To W. C. Phillips....... sé ecareratatn alaet ais ara a an 27 83 
my SET ee a ey sr Ie eae 36 O08 
To Fred Robertson ......... Tivdenew kar 100 00 
To Lee Horimae \s.iceidancnenn ceeds 54 55 
To State Journal Co. ...ceeccevessacnees 5 00 
To O. W. Palm, Agent.........0c0seee0es 5 00 
To H. M.. Waving> i. ccur ceases rteeesecas 45 40 
To F, N, Prout, expense in Mo. v. Neb... 300 00 
To Luther P. Luddenwc.i cnccdivccvnvans 80 00 
To F. N. Prout, fees paid com'r in Mo. 
¥. Neb. -vsseuesuueeenaiens CeAt oon ceeepane 100 00 
By balance unexpended .............2.4+ 2.519 75 


$5,000 00 $5,000 00 


1901 
April 1 
April 26 
July 24 
Aug. 13 
Sept. 25 
Oct. 14 
Dec. 2 
Dec. 2 

1902. 
Feb. 11 
April 24 
Aug. 11 
Nov. 30 

1901, 
April 1 
May 7 
May 22 
June 5 
Sept. 12 
Dee. 5 

1902. 
Aug. 9 
Nov. 30 
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TRAVELING EXPENSES. 


By appropriation 


one ereeaeve eee ee eee eee eee eee ee eee 


To F. N. Prout, to Omaha and Columbus.. $14 85 
To Norris Brown,to Omaha & Seward... 9% 50 
os zs to Omaha ..........05. 3 33 

<: — to Omaha ....... eee 4 60 

To F. N. Prout, to peeeton 6 akiee esa mch 5 50 
. s apt ears eh 200 00 

To Norris Brown, to Omaha,............. _4 80 
To Norris Brown, to MeCook............ 5 50 
To F. N. Prout, to Washington.......... 200 00 
To Norris Brown, to Omaha........ eeens 3 60 
By balance unexpended..............+05- 88 30 
: $600 00 

FURNITURE AND REPAIRS. 

BY APPTOPTIBUON Gaia e cee istic ewsgeapwlanusisenne 
To Begole & VanArsdale Co. ............ $203 65 
~ ae aR eA 138 80 

To Rudge & Guenzel Co. ................ 20 00 
PLO Np we AR VOR GEQUOs eo ubaesecueveceyeunas 127 50 
To Begole & VanArsdale Co. ...,....... 50 
To Nebraska Tent & Awning Co. ....... 3 50 
By balance unexpended..............4: fi 6 05 


3600 GO 


$500 00 


MONEYS COLLECTED. | 15 


MONEYS COLLECTED AND TURNED OVER TO THE 
STATE TREASURY. 


101. 
Oct. 18 Claim against Lincoln Cooperage Co. .........60. $2,000 00 
Nov. 30 Claim against Capital National Bank.............. 4.727 27 
Dec. 17) Shortage of ex-Oil Inspector Gaffin.......... coveees S22 03 
1902, 
Jan..8 Escheated estate of John Stanley, dec’d........... 1,498 27 


May 9 Shortage of ex-Treasurer Lynch, Platte county... 8,000 00 


DOU] civcca dakar semanas Fae) Nciclitaniice wate taraits ak kale te wee ee 316,687 57 
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SCHEDULE OF THE STATE’S PERSONAL PROP- 


ts bh 


— 


—s — 
Ss = & = = ft fe 


Ss — = = fF 


= = = = S 


Be eauwwe = 


ERTY IN THE OFFICE OF THE ATTORNEY 
GENERAL, NOVEMBER 30, 1902. 


sets Nebraska Supreme Court Reports, volumes 1 to 62 each. 

volumes each Session Laws 1870, 1871, 1875, 1881, 1885, 1887, 1889, 
1891, 1893, 1895, 1897, 1899, 1901. 

volumes each Compiled Statutes 1583, 1885, 1887, 1899, 1891, 1895, 
1897, 1899, 1901. 

extra volume each, Session Laws 15893, 1895, 1897, . 

volume General Statutes 1873. 

extra volume each of Compiled Statutes of 1889, 1891, 1895, 1897. 
1901. 

volumes Briefs and Arguments of Attorneys General. 

volumes Nelson’s Digest of Nebraska Supreme Court Reports. 

Wernicke case containing miscellaneous books and reports, 

Standard Dictionary and stand, 

roll-top desks, 

flat-top desk. 

chairs. 2 

old leather lounges. 

letter-press and stand. 

oak file-case containing records and briefs. 

Smith Premier typewriter, desk and chair. 

revolving bookcases. 

Office letter files. 

office dockets. 

eash books. 

hall-tree. 

iron office safe, 

sma!l typewriter desk. 

portrait each of Hon, Seth Robinson, Hon. Joseph R. Webster, 
Hon. C. J. Dilworth, and Hon. William Leese. 

small step-ladder. 

index box. 

earpets. 

pair of curtains. 

waste baskets. 

cuspidors. 

old folding file-case. 

water tank. 


PERSONAL PROPERTY. li 


PROPERTY REMOVED FROM OFFICE OF ATTOR- 
NEY GENERAL. 


Dy direction of the board of public tands and buildings 
the following articles in the office of the attorney eeneral 
January 3, 1901, were distributed as here indicated : 


L roll billeease to chief clerk of house, 

I fiat-top desk and two pigeonhole cases to reporter of supreme 
COMET, 

roll-top desk to state board of irrigation. 

Old file-case co clerk supreme court, 

Hat-top desk to state board of charities. 

Clock to game and fich commissioner, 

Webster's Dictionary to food commissioner, 

worn-out Dinsmore typewriter and stand taken in part payment 


for new Smith Premier, 


CRIMINAL PROSECUTION, 


STATE OF NEBRASKA V. JOHN B. MESERVE. 

Indictment January 23, 1902, in the district court of 
Douglas county, charging defendant with the embezzle- 
ment of $3,000 of public money of the state, being the in- 
terest on $60,000 deposited in the Union Stock Yards Na- 
tional Bank of South Omaha during defendant's term of 
oftice as state treasurer. A jury was impaneled March 6, 
1902, before Hon. Irving I’. Baxter, judge. Defendant ad- 
mitted by demurrer to the introduction of evidence that he 
received and retained the $3,000 described in the indict- 
ment, but denied that it belonged to the state. March 12, 
1902, a verdict of not guilty was rendered under an instruc- 
tion by the court, “that the $3,000 not being in legal effect 
under our constitution money belonging to the state, this 
prosecution must for that reason fail.” Prosecution dis- 
missed by the court. 


(19) 
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CRIMINAL CASES IN THE SUPREME COURT. 


ALEXANDER DobsoN Vv. STATE OF NEBRASKA. NO. T1471. 

Error from the district court of ‘Cherry county. VPlain- 
tiff in error was convicted of cattle stealing and was sen- 
tenced to serve a term of three years in the penitentiary. 
Reversed April 10, 1901. G1 Neb. S84. 


Patrick EB. COONEY V. STATE OF NEBRASKA, NO, 11689. 

Error from the district court of Dawson county. Plain- 
tiff in error was convicted of keeping and selling intoxicat- 
ing liquors without a license and was sentenced to pay a 
fine of S300. Reversed February 20, 1901. 61 Neb. 342. 


EpwWaArRp JEROME V. STATE OF NEBRASKA. No. 11702. 


Error from the district court of Dodge county. Plaintiff 
in error was cof&victed of shooting with intent to kill, and 
was sentenced to serve a term of ten vears in the peniten- 
tiary. Affirmed March 6, 1901. 61 Neb. 459. 


GEORGE M. HOWELL V. STATE OF NEBRASKA. No. 11714. 
Error from the district court of Nemaha county. Plain- 
tiff in error was convicted of assault with intent to wound, 
and was sentenced to serve a term of one year in the peni- 
tentiarv. Reversed February 20, 1901. 61 Neb, 391. 
RoLnanp P. Tinos v. STATE OF NEBRASKA, No, 11721, 
Error from the district court of Washington county. 


Plaintiff in error was convicted of bigamy and was sen- 


CRIMINAL CASES, pd | 


tenced to serve a term of four vears in the penitentiary. 
Affirmed April 10, 1901. 61 Neb. S89. 


‘OTIS G. SOFIELD Y. STATE OF NEBRASKA. NO. 11755. 

Error from the district court of Custer county, Plaintil? 
in error was convicted of practicing medicine without a 
license and was sentenced to pay a fine of S50, Affirmed 
April 10, 1901. 61 Neb, 600, 


ERNEST Busit V. STATE OF NEBRASKA. No, 11779. 


Error from the district court of Dundy county, Plain. 
til! in error was convicted of murder in the first degree 
and was sentenced to serve a life term in the penitentiary. 
Affirmed June 19, 1901, 62 Neb. 128. 


STEPHEN .A. HOLT ¥. STATE OF NEBRASKA. NO. TESOS. 

Error from the district court of Boyd eounty, Plaintilf 
in error was convieted of keeping liquor for sale withont 
a license and was sentenced to pay a fine of S100, Affirmed 
June 19, 1901, 62 Neb. 134. 


DANIEL J. TRraManie ANd GeEorGE W. WILSON Vo STATE OF 
NEBRASKA, No. 11836. 


Error from the district court of Merrick county. Plain 
tiffs in error were convicted of robbery from the person 
and were sentenced to serve a term of three vears in the 
penitentiary. Affirmed April 10, 1901. GL Neb. 604. 


(ChAthD CLARY V. STATE OF NEBRASKA, No, LIES-40. 


Error from the distriet court of Nemaha county. Ulain- 
tiff in error was convicted of an assault with a deadly 
weapon and was sentenced to serve a term of five vears in 
the penitentiary. Affirmed April 17, 1901. 61 Neb, GSs. 
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LEROY ALYEA V. STATE OF NEBRASKA. No, LIS45. 


Error from the district court of Madison county. Plain- 
tiff was convicted of assault and battery and was sentenced 
to serve a term of thirty days in the county jail. Reversed 
June 19, 1901. 62 Neb, 143. e 


Ix rE THomMaAs McCarty. No, 11853, 


Error from the district court of Douglas county. Peti- 
tioner was convicted of shooting with intent to kill and 
was sentenced to serve a term of fifteen years in the peni- 
tentiary. His application to be discharged on habeas cor- 
pus was denied and the order of the lower court remanding 
him to the custody of the warden was affirmed March 20, 
1901. 61 Neb. 550. 


HUBBARD SAVARY V. STATE OF NEBRASKA. No. 11866. 


Error from the district court of Richardson county. 
Plaintiff in error was convicted of murder in the first de- 
gree and was sentenced to serve a life term in the peniten- 
tiary. Affirmed June 19, 1901. 62 Neb. 166. 


MARSHALL D. HUCKINS V. STATE OF NEBRASKA. No. 11878. 


Error from the district court of Otoe county. Plaintiff 
in error was convicted of contempt of court for disobeying 
a subpena and was sentenced to pay a fine of $50. Af- 
firmed May 22,1901. 61 Neb. 871. 


* 


Harry HICKSON Vy. STATE OF NEBRASKA. No. 11916. 


Error from the district court of Cass county. Plaintiff 
in error was convicted of forgery and was sentenced to 
serve a term of one year in the penitentiary. Affirmed May 
22, 1901. 61 Neb. 763. 


CRIMINAL CASES. 23 


LESTER M. STRONG V. STATE OF NEBRASKA. No, 11918. 


Error from the district court of Buffalo county. Plain- 
tiff in error was convicted of an assault with intent to 
commit rape and was sentenced to serve a term of five years 
in the penitentiary. Affirmed January 8, 1902. 88 N. W. 


_—— sip 


JESSE GEORGE V. STATE OF NEBRASKA, No, 11919, 


Error from the district court of York county. Plaintiff 
in error was convicted of rape upon a child twelve vears 
old and was sentenced to serve a term of five years in the 
penitentiary. Affirmed April 10, 1901. 61 Neb. 669. 


(CHARLES RUSSELL V. STATE OF NEBRASKA. No, 11936. 


Error from the district court of Sioux county. Plaintiff 
in error was convicted of murder in the first degree and 
was sentenced to serve a life term in the penitentiary. 
Reversed September 18, 1901, and remanded for a new 
trial. The second trial resulted in his conviction of mur- 
der in the second degree. The case was again taken to the 
supreme court March 17, 1902. Argued November 18, 
1902, and affirmed December 3, 1902. 


EDWARD NIGHTINGALE V. STATE OF NEBRASKA. No. 11951. 


Error from the district court of Douglas county. Plain- 
tiff in-error was convicted of highway robbery and was 
sentenced to serve a term of ten years in the pentitentiary. 
Affirmed July 10, 1901. 62 Neb. 371. 


Bruce CHAPMAN VY. STATE OF NEBRASKA. No. 11973. 


Error from the district court of Sherman county. Plain- 
tiff in error was convicted of rape and was sentenced to 
serve a term of three years in the penitentiary. Affirmed 
June 5, 1901. 61 Neb. 888. 
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Wittiim ReEDNOEHL V. STATE OF NEBRASKA. No, LLOO?, 


Error from the district court of Boyd county. Plaintiff 
in error was convicted of rape and was sentenced to serve 
a term of seventeen vears in the penitentiary. Affirmed, 
October 1, 1901, 62 Neb. G19. 


JEREMIAH D. LUKENS V. STATE OF NEBRASKA. No. T2000, 


Error from the district court of Rock county. Plaintill 
in error was convicted of felonious assault and was sen. 
tenced to serve a term of two vears in the penitentiary. 
Reversed December 18, 1901. SS N.W. 506. 


(iEORGE VAN BUREN V. STATE OF NEBRASKA. NO, 12017, 

Error from the district court of Cherry county. Plain 
tiff in error was convicted of cattle stealing and was sen- 
tenced to serve a term of four vears in the penitentiary. 
Affirmed January 8, 1902. S88 N. W. 671. 


CHARLES PF. PETERSON V. STATE OF NEBRASKA. No, 12021. 

Error from the distriet court of Phelps county, Plain- 
tiff in error was convicted of keeping and selling intoxicat- 
ing liquors without a license and was sentenced to pay a 
fine of S300. Affirmed December 18, 1901. S88 N.W. 549. 


HAaNs J. Kerr v. STATE OF NEBRASKA, No, 12022. 
Error from the district court of Phelps county. Plain- 
tiff in error was convicted of selling intoxicating liquors 
Without a license and was sentenced to pay a fine of S300. 
Affirmed December 4, 1901. 88 No AW. 240. 


ANCEL A. CONNER V. STATE OF NEBRASKA. No. 12038, 
Srror from the district court of Grant county. Plaintil? 
In error was convicted of an assault with intent to kill and 
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Was sentenced to serve a term of one vear in the peniten- 
tiarv. Affirmed October 1, 1901. 


CHARLES I. West Vv. STATE OF NEBRASKA. No. 12060. 

error from the district court of Kearney county. Plain 
tiff in error was convicted of obtaining property by false 
pretenses and was sentenced to serve a term of three vears 
in the penitentiary. Reversed December 1S, 1901, SSN. 
W. 505. 


STANISLAV J. CERNEY V. STATE OF NEBRASKA. No. 12070. 


error from the district court of Douglas county. Phin 
tii in error was convicted of assault with intent to coma 
iorape upon a child fifteen vears old and was sentenced 
to serve a term of thirteen vears in the penitentiary. AC 
firmed October 1, 1901, 62 Neb, 624, 


ALTON D. WHITE V. STATE OF NEBRASKA. NO. 12088, 

Error from the district court of Boone county, Plaine 
tiff in error was convicted of keeping and selling Intoxicat- 
ing liquors without a license and was sentenced to pay 
a fine of SLOO, Affirmed September 17, 1901, 


rreank Tick AND REGINALD Berz Vv. STATE OF NEBRASKA. 
No, 12098. 

Error from the district court of Lancaster county. Plain- 
tiffs in error were convicted of stealing corn and were sen- 
tenced to serve a term in the county jail. Proceeding in 
error dimissed June 1S, 1901. 


Winwanm RHeEA Vv. STATE OF NEBRASKA. No, 12116, 


error from the district court of Dodge county. Plaintiff 
In error was convicted of murder in the first degree and 
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was sentenced to be executed. Affirmed January 8, 1902. 
April 25, 1902, was fixed by the supreme court as the date 
of execution. Death warrant was issued April 11, 1902. 
April 23, 1902, the governor granted a reprieve until July 
10, 1903. 88 N. W. 789. 


DAVE HARDING VY. STATE OF NEBRASKA, No, 12248, 
Error from the district court of Dawson county. Plain- 
tiff in error was convicted of selling intoxicating liquors 
without a license and was sentenced to pay a fine of $100. 
Reversed June 18, 1902. 91 N. W. 194. 


ERNEST ROTTMAN Y. STATE OF NEBRASKA. NO.,12515. 


Error from the district court of Otoe county. Plaintiff 
in error was convicted of selling intoxicating liquors with- 
out a license and was sentenced to pay a fine of $1,000. 
Affirmed January 22, 1902. 88 N. W. 856. 


FREMONT E. MusFrei’T AnD Kitrit D. CLAUS V.. STATE OF 
NEBRASKA. No. 12340. 


Error from the district court of Rock county. Plaintiffs 
in error were convicted of fornication. Fremont E. Mus- 
felt was sentenced to serve a term of six months in the 
county jail and to pay a fine of $100. Kittie D. Claus was 
sentenced to serve a term of two months in the county jail 
and to pay a fine of $25. Affirmed April 17, 1902. 90 N. 
W. 237. 


DANIEL T. WORKING Vv. STATE OF NEBRASKA. No, 12362. 


Error from the district court of Hall county. Plaintiff 
in error was convicted of keeping intoxicating liquors for 
sale without a license and was fined $300. Dismissed Jan- 
nary 7, 1902. 
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STATE OF NEBRASKA, EX REL. MEYER GREEN, V. JOHN 
POWER, SHERIFF. 

In the police court of Omaha relator was convicted of 
violating the “Act to provide for the better protection of 
the earnings of laborers, servants and other employees of 
corporations, firms or individuals engaged in interstate 
business.” He was imprisoned and applied to the district 
court for a writ of habeas corpus, but was not released. 
Upon petition in error in the supreme court the judgment 
below was reversed and a writ of habeas corpus allowed 
January 8, 1902. S88 N. W. 769. 


JAMES J. LEO VY. STATE OF NEBRASKA. NO, 12378. 


Error from the district court of Douglas county. Plain- 
tiff in error was convicted of robbery and was sentenced to 
serve a term of thirteen years in the penitentiary. Re- 
versed February 4, 1902. (89 N. W. 303. 


CHARLES OGDEN V. STATE OF NEBRASKA. No, 12384. 


Error from the district court of Douglas county. Plain- 
tiff in error was convicted of contempt of court and was 
fined $25. Argued, but not decided. 


CHARLES I. SCHWARTZ V. STATE OF NEBRASKA. NO. 12420. 


Error from the district court of Pawnee county. Plain- 
tiff in error was convicted of incest and was sentenced to 
serve a term of twenty years in the penitentiary. Affirmed 
June 18, 1902. 91 N. W. 190. 


MAX ROSENBLOOM V. STATE OF NEBRASKA. No. 12451. 


Error from the district court of Platte county. Plaintiff 
in error was convicted of peddling without a license and 
was sentenced to pay a fine of $50. Affirmed April 2, 1902. 
89 N. W. 1053. 
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J. K. SPEER V. STATE OF NEBRASKA, No, 12474, 
Error from the district court of Holt county. Plaintiff 
in error was convicted of committing a breach of the peace 
and was sentenced to keep the peace and to pay the costs, 
Reversed March 5, 1902. 89 N. W. 624. 


W. E. GERARD V. STATE OF NEBRASKA. No, 12476. 


Srror from the district court of Hall county. Plaintitf 
in error was convicted of peddling without a license and 
Was sentenced to pay a fine of $50. Affirmed April 2, 1902. 
SOON. W. 1062. 


Freep Morgan v. STATE OF NEBRASKA. No. 12478, 


Error from the district court of Otoe county. Plaintil® 
in error was convicted of keeping billiard and pool tables 
in the village of Talmage without a license and was sen- 
tenced to pay a fine of $25, Affirmed April 2, 1902. 90 
N. W. 108. 


rep MORGAN V. STATE OF NEBRASKA. No, 12479. 


Error from the district court of Otoe county. Plaintill 
in error was convicted of keeping billiard and pool tables 
in the village of Talmage without a license and was sen- 
tenced to pay a fine of $25.) Affirmed April 2, 1902. 90 
N. W. 108. 


JOSEPH CC, MoorRE Vv. STATE OF NEBRASKA. No. L240. 


Error from the distriet court of Custer county. Plain- 
tiff in error was convicted of selling intoxicating liquors on 
Sunday and was sentenced to pay a fine of S100. Affirmed 
May 8, 1902. 90 No W. 555. 


WILLIAM WENHAM V. STATE OF NEBRASKA. No. 12-459. 


Error from the district court of Douglas county. Plain- 
(iff in error was convicted of unlawfully employing a 
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female person for a period of time more than sixty hours 
in a week and for more than ten hours during each of the 
davs thereof and was sentenced to pay a fine of S25. Af 
firmed July 1, 1902, and the Female-Labor law sustained. 
91 N. W. 421. 


Iver PETERSON VV. STATE OF NEBRASKA. No. 12560. 


=) 
Error from the district court of Kearney county. Plain- 
till in error was convicted of keeping intoxicating liquors 
for sale without a license and was sentenced to pay a fine 
of S100. Affirmed June 4, 1902. 90 N. W. 964. 


WiLLiamM Reep aNxp Riep YATES V. STATE OF NEBRASKA. 
No. 12606. 

Error from the district court of Douglas county. Plain- 
tiffs in error were convicted of larceny from the person. 
William Keed was sentenced to serve a term of three years 
in the penitentiary and Ried Yates was sentenced to serve 


a term of six vears in the penitentiary. Affirmed Novem- 
ber 6, 1902. 


Jounx (. MERRILL ¥. STATE OF NEBRASKA, No, 12645. 


Error from the district court of Clay county. Plaintilf 
in error was convicted of operating a creamery in Clay 


county without a permit from the food commissioner. 
Affirmed July 10, 1902. 91 N. W, 418. 


rep RENO V. STATE OF NEBRASKA. No, 12651. 


Error from the district court of Sheridan county. Vlain- 
tilt in error was convicted of threatening by letter to injure 
another and was sentenced to serve a term of one vear in 
the penitentiary. Pending. 
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GEORGE VAN BUREN AND ELMER J. MCLAUGHLIN Y. STATE 
OF NEBRASKA. No. 12652. 


Error from the district court of Cherry county. Plain- 
tiffs in error were convicted of horse stealing. George Van 
Buren was sentenced to serve a term of five years in the 
penitentiary. Elmer J. McLaughlin was sentenced to serve 
a term of seven years in the penitentiary. Reversed June 
18, 1902. 91 N. W. 201. 


JOHN J. BOTHWELL Y. STATE OF NEBRASKA. NO. 12656. 
Error from the district court of Cherry county. Plain- 


tiff in error was convicted of rape and was sentenced to 
serve a life term in the penitentiary. Pending. 


MELVIN G. HUBBARD V. STATE OF NEBRASKA. NO. 12660. 


Error from the district court of Knox county. Plaintiff 
in error was convicted of rape upon a child fourteen years 
of age and was sentenced to serve a term of seven years in 
the penitentiary. Affirmed October 9, 1902. 


FRANK FRUIDE V. STATE OF NEBRASKA. No. 12670. 


Error from the district court of Polk county. Plaintiff 
in error was convicted of selling liquors without a license 
and was sentenced to pay a fine of $300. Reversed Novem- 
ber 6, 1902. 


(JEORGE WIEGREFE V. STATE OF NEBRASKA. No. 12671. 


Error from the district court of Rock county. Plaintiff 
in error was convicted of cattle stealing and was sentenced 
to serve a term of two years in the penitentiary. Affirmed 
October 22, 1902. 
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JOHN EVERSON V. STATE OF NEBRASKA. No, 12675. 


Error from the district court of Harlan county. Plain- 
tiff in error was convicted of malicious destruction of trees 
on property of another and was sentenced to pay a fine of 
$100. Affirmed October 25, 1902. 


HENRY BIESTER V. STATE OF NEBRASKA, No. 12676. 


Error from the district court of Fillmore county. Plain- 
tiff in error was convicted of assault and was sentenced to 
pay a fine of 350. Reversed July 1, 1902. 91 N. W. 416. 


ALBERT DARRAH YV. STATE OF NEBRASKA, No. 12681. 


Error from the district court of Scott’s Bluff county. 
Plaintiff in error was convicted of knowingly receiving 
stolen property and was sentenced to serve a term of one 
year and six months in the penitentiary. Reversed June 
18, 1902. 90 N. W. 11238. 


CLAUS SOTHMAN VY. STATE OF NEBRASKA, No, 12685. 


Error from the district court of Merrick county. Pain- 
tiff in error was convicted of keeping and selling intoxicat- 
ing liquor without a license and was sentenced to pay a 
fine of $300. Reversed November 6, 1902. 


ALFRED MOLINE V. STATE OF NEBRASKA. No. 12693. 


Error from the district court of Phelps county. Plain- 
tiff in error was convicted of obtaining a signature to a 
deed by false pretenses and was sentenced to serve a term 
of three years in the penitentiary. Pending. 


PEAR RANDOLPH Y. STATE OF NEBRASKA. No. 12696. 


Error from the district court of Merrick county. Plain- 
tiff in error was convicted of forging and uttering a check 


wn 
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for $76.50 and was sentenced to serve a term of two vears 
in the penitentiary. Affirmed July 10, 1902. 91 N. W. 356. 


BENJAMIN BEHA AND GEORGE BEHAV. STATE OF NEBRASKA, 
No, 12718. 

Error from the district court of Lancaster county, 
Plaintiffs in error were convicted of the unlawful pos- 
session and sale of oleomargarine unlawfully colored, and 
_ were each sentenced to pay a fine of $20. Pending. 


LEMUEL T. GOLDSBERRY, GUY GOLDSBERRY AND MELVIN 
(FOLDSBERRY V. STATE OF NEBRASKA. No, 12722. 

Error from the district court of Nemaha county. Plain- 
tiffs in error were convicted of buying and receiving stolen 
horses and were sentenced to serve terms in the peniten- 
tiarv as follows: Lemuel T. Goldsberry, ten vears; Guy 
Goldsberry, four vears; and Melvin Goldsberry, two vears. 
Argued September 16, 1902, and reversed November 19, 
1902, and remanded for a new trial. 


P. Coursey RicHArDS V. STATE OF NEBRASKA. No. 12733. 

Error from the district court of Lancaster county. 
Plaintiff in error was convicted of rape and was sentenced 
to serve a term of twelve years in the penitentiary.  <Af- 
firmed October 9, 1902. 


JOSEPH BOUCHER V. STATE OF NEBRASKA. No. 12751.— 

Error from the district court of Keya Paha county. 
Miaintitf in error was convicted of manslaughter and was 
sentenced to serve a term of eight vears in the penitentiary. 
Pending. 


JOHN MCCORMICK V. STATE OF NEBRASKA. No. 12789. 


Error from the district court of Otoe county. Plaintiff 
in error was convicted of murder in the second degree and 


CRIMINAL CASES. 33 
was sentenced to serve a term of twenty years in the peni- 
tentiary. Argued October 21, 1902. Judgment below set 
aside November 19, 1902, and cause remanded to the dis- 
trict court for resentence. 


MICHAEL LAMB V. STATE OF NEBRASKA, No, 12827. 

Krror from the district court of Greeley county. VP lain- 
tiff in error was convieted of abetting in the stealing of 
cattle and was sentenced to serve a term of nine vears in 
the penitentiary. Pending. 


NOEL MARTIN V, STATE OF NEBRASKA, No. 12872 
Error from the district court of Nemaha county. Plain- 
tiff in error was convicted of grand larceny and was sen- 
tenced to serve a term of five vears in the penitentiary. 
Pending. 


WILLIAM KOEPKE Y. STATE OF NEBRASKA. No, 12878. 

Krror from the district court of Colfax county. Plain- 
tiff in error was convicted of conducting a ten-pin alley in 
the village of Leigh without a license and was sentenced to 
pay a fine of $25. Pending. 


Puitie M. EVERSON vy. STATE OF NEBRASKA. No. 12902. 

Error from the district court of Kearney county. Plain- 
tiff in error was convicted of selling intoxicating liquors 
without a license and was sentenced to pay a fine of $100. 
Pending. 


WALTER W. PARKER Y. STATE OF NEBRASKA. No. 12972. 


Error from the district court of Boyd county. Plaintiff 
in error was convicted of shooting with intent to kill and 
was sentenced to serve a term of years in the penitentiary. 
Pending. 
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AuGust I. JAHNKE V. STATE OF NEBRASKA. No. 12979, 

Error from the district court of Box Butte county. 
Plaintiff in error was convicted of murder in the first de- 
yree and was sentenced to serve a life term in the peniten- 
tiary. Pending. 


JOSEPH A. HARRIS V. STATE OF NEBRASKA. No. 12981. 


Error from the district court of Custer county. Plaintiff 
in error had been cashier of the Farmers Bank of Custer 
county and was convicted of making a false bank report 
to the banking department. He was sentenced to serve a 
term of one vear in the penitentiary. Pending. 


FRANK DONNER VY. STATE OF NEBRASKA. No. 12990. 

Error from the district court of Antelope county. Plain- 
tiff in error was convicted of cattle stealing and was 
sentenced to serve a term of years in the penitentiary. 
Pending. 


FRANK KEATING V. STATE OF NEBRASKA. No. 12997. 


Error from the district court of Webster county. Plain- 
tiff in error was convicted of larceny from the person and 
was sentenced to serve a term of seven years in the peni- 
tentiary. Pending. 


CIVIL CASES TO WHICH THE STATE OK AN OFFT- 
CER IS A PARTY. 


STATE OF NEBRASKA V. JOSEPH S. BARTLEY ET AL. 62—%, 


Action in the district court of Douglas county to recover 
from Joseph S. Bartley and the sureties on his official bond 
as state treasurer a shortage of $555,790.66. Suit was 
commenced October 23, 1897. A jury was impaneled Feb- 
ruary 9, 1898, and returned a verdict for defendants Feb- 
ruary 27, 1898, upon which the action was dismissed. The 
judgment of dismissal was reversed by the supreme court 
December 8, 1898, and the cause remanded for a new trial. 
A second trial of the case in the district court was begun 
July 5, 1899, the jury in accordance with a peremptory in- 
struction.by the court returned a verdict for the state, and 
judgment was entered against defendants Julv 25, 1899, 
for $646,318.45. The case was again taken to the supreme 
court September 27, 1899, the judgment in favor of the 
state was there reversed December 19, 1899, and the cause 
was remanded to the district court for another trial. The 
third trial was begun June 6, 1901, and resulted in a ver- 
dict June 13, 190i, in favor of the state and against sure- 
ties E. E. Brown, C. C. MeNish and John H. Ames for 
$545,947.16. By this verdict sureties W. <A. Paxton, 
Thomas Swobe and Cadet Taylor were released from li- 
ability. Judgment was rendered in accordance with the 
verdict. Petitions in error were filed in the supreme court 
by the state and by E. E. Brown, C. C. MeNish and John 
H. Ames. The case was argued before the supreme court 
February 4, 1902, and the judgment below was reversed as 
to all parties, June 4, 1902, and the cause was remanded 
to the district court where it is now pending for a fourth 


trial. 
(35) 
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STATE OF NEBRASKA V. JOSEPH S. BARTLEY ET AL. 22—125. 


Suit in the district court of Lancaster county on the 
official bond of Joseph S. Bartley for his first term as 
state treasurer. The action is for the same shortage for 
which suit was previously brought against the second- 
term bondsmen in the district court of Douglas county. 
This suit was brought December 20, 1897. The evidence 
in the suit in Douglas county shows that the shortage oc- 
curred during the second term, and this suit was therefore 
dismissed January 28, 1902. 


GGREENLEAF W. SiMPson ¥. UNION STOCK-YARDS COMPANY 
ET AL. 264—S. 

Action in the circuit court of the United States for the 
district of Nebraska to enjoin the Union Stock- Yards Com- 
pany and ©. J. Smyth, Attorney General, from enforcing 
chapter 8, Session Laws of 1897, being “An act to regulate — 
certain stock-vards by declaring them public markets and 
defining the duties of the person or persons operating the 
same, and regulating all charges thereof, and providing 
penalties for violation thereof.” The case was instituted 
June 7, 1897, was continued from time to time until Au- 
gust 2, 1901, when it was tried to Judge Smith MePherson, 
who on September 23, 1901, rendered a decree, finding the 
stock-vards act to be void, it not having been passed in 
the manner prescribed by the constitution, and enjoining 
defendants from enforcing or attempting to enforce the 
same, 


NIAGARA FIRE INSURANCE Co. ¥. J. F. CORNELL ET AL. 
115—T. 


_ «Action in the circuit court of the United States for the 

district-of Nebraska, brought January 8, 1898, to enjoin 
officers of the state from enforcing chapter 79, Session 
Laws of 1897, being “An act to define trusts and conspir- 
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acies against trade and business, declaring the same un- 
lawful and void, and providing means for the suppression 
of the same, and remedies for persons injured thereby, and 
to provide punishment for violations of this act.” The ae- 
tion was also to enjoin state officers from enforcing chap- 
ter 81, Session Laws of 1897, being “An act to prevent com- 
binations between fire insurance companies and providing 
penalties therefor.” The case was tried before Judge Me- 
Pherson August 2, 1901, and September 23, 1901, both acts 
were held unconstitutional and enforcement thereof was 
enjoined by decree. 


STATE OF NEBRASKA V. CHARLES W. MosHer ET AL. 10-—15, 


Action in the district court of Lancaster county to re- 
cover from Charles W. Mosher and the sureties on his 
bond as treasurer of the Nebraska Relief Commission, a 
shortage of $3,351.91. The suit was brought January 15, 
1894, and has since been continued from term to term. 
Rev. Luther P. Ludden was secretary of the commission 
and as such had control of its records and account-books. 
In response to a request to produce the records and ac- 
count-books and to furnish information in regard to the 
shortage, Dr. Ludden has made the following statement : 


Lixconx, Net. Nov. 10. 1002, 
How, Frank N. Prout, Attorney General, Lincoln, Neb. 

My Dear Sta: Referring to your request of some months age, 
concerning the Nebraska State Relief Commission of 1801 and the 
books and records of said commission: 

As secretary of the Nebraska State Relief Commission created by 
special act of the legislature of the year 1891, | complied with the law 
and filed with the secretary of state, the Hon. John C. Allen, monthly 
reports together with duplicate copies of all invoices and receipts 
for all monevs expended, itemized statements of the general distri- 
bution, receipts from local relief committees, itemized statements 
of the distribution to individuals together with duplicate individual 
receipts. 

pon the completion of the work of the commission | delivered to 
the secretary of state, the Hon. John C. Allen, all the original in- 
voices, bank-book. cash-book. day-book, ledger and the record book 
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containing the stenographic report of all our meetings, the pro- 
ceedings of the executive committee, the purchasing committee, and 
the auditing committee and the entire correspondence of the com- 
mission. In addition there were the originals of the items contained 
in the monthly reports, 

Attached to the original invoice was the auditing committee's 
voucher showing the date of the allowance of the bill, the fund out 
of which it should be paid and on the face of it the date upon which 
the treasurer paid the same, These original records after they were 
carefully checked over by expert accountant and found all correct 
were locked in a large box by Hon. C. C. Caldwell, the deputy, in 
the secretary of state's office. The rest of the records were placed 
in large packing cases and all placed in a vault of the secretary of 
state, : 

Some time in the spring of 1894, at the request of Attorney General 
Hastings, the secretary of state took from the locked box the cash- 
hook, day-book, ledger and book of record. After an examination 
of these records by the attorneys interested, the books were left 
with the attorney general. Subsequently they were returned tothe 
box in the vault of the secretary of state. At the request of Attor- 
nev General Churchill they were again taken to his office and I went 
over the matter with Judge Day his deputy. I saw them for the last 
time shortly befere the Hon. C. J. Smyth assumed the office when | 
went over the record with some of his office force, The books were 
left then upon the large table or desk in vour general office. Since 
that date | have not seen them. 

At your request | have made a most careful investigation of the 
vaults in the state house trying to find the missing records. So far 
as I can find the records of the commission of 1891 have all disip- 
peared, except a part of the duplicate invoices and about twenty- 
five thousand of the individual receipts for supplies furnished. [n 
this search Secretary Marsh detailed Mr. Roberts, one of his clerks, 
to assist and we went through all the vaults and under a pile of 
rubbish dumped out in one of the basement-corridors we found the 
few parts of record that are now at hand. [| have gone through all 
these receipts and invoices and find that so many of the invoices are 
missing that it is impossible to make any kind of an exhibit show- 
ing the financial transactions of the commission. 

Subsequently [ was informed that the missing records had been 
removed from the vaults in the state house to the custody of the 
Historical Society at the State University. The secretary of state 
sent Mr. Roberts with an order asking for their return, This order 
was complied with, but upon investigation I found that they were 
the records of the Relief Commission of 1895. I then visited the 
rooms of the Historical Society, and with those in charge made a 
most thorough search but failed to find the box of original records 
or any further trace of any part of the records of the commission 
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of 18t!, With your own office force I have gone through all the 
eases and files in vour department:to try and find the day book and 
ledger, I have made « careful examination of the ledger of the old 
Capital National Bank, where the treasurer kept the funds of the 
commission, and find that he kept all the accounts in one general 
fund so that there is no possible chance of showing from these 
books just where the balance of $3,551.91 belonged. T know of noth- 
ing that would show the distribution of the funds and dishursements 
so a8 to show under just which appropriation the balance remained 
except the books of the commission or the original invoices and 
original auditing committee’s voucher. The bookkeeper of the com- 
mission, the chairman of the executive committee and two members 
of said committee, and the chairman of the purchasing committce 
are all dead. Some of the other members of these committees are 
not living in the state and I do not know their whereabouts. 

The daily press of the state made the statement, some time ago, 
that these records had all been burned, There has been no denial 
of this fact. If their report is correct there ix nothing available to 
show whether the balance was from the $100,000 direct appropriation 
(House Roll No, 79) or from $100,000 from the sale of bonds (House 
Roll No. ST). 

Command me at any time for any assistance that [ may be able 
‘to render you in this matter. 

Very respectfully, LUTHER PP. Lene, 
Secretary. 


After an exhaustive and extended search it las been im- 
possible to find evidence to sustain the aetion, and it has 
been dismissed to avoid further cost to the state. 


STATE OF NEBRASKA, EX REL. H. BE. Dawes, Vv. A. J. GIL- 
LESPIE. 65—112. 

Application for mandamus to compel A. J. Gillespie, a 
former superintendent of the institute for the deaf and 
dumb at Omaha, to turn over to his successor $2,229.57, the 
amount of an alleged shortage in his accounts, and also to 
turn over to his successor a steel engraving—“Two Girls 
Walking in Weeds”—and a number of other articles. The 
suit was brought in the district court of Douglas county 
July 6, 1898. There was no subsequent attempt at prosecu- 
tion. The legislature of 1899 investigated the conduct of 
A. J. Gillespie, as superintendent of the institute for the 
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deaf and dumb at Omaha, found that he was not indebted 
to the state in any sum, and exonerated him from all 
charges of misconduct. (Senate Journal 1899, p. 1,009.) 
The cause was therefore stricken from the docket of the 
district court. 


STATE OF NEBRASKA V. MERCHANTS BANK OF LINCOLN Er 
aN La 94—9 50). 


Action commenced April 1, 1899, in the district court of 
Lancaster county to recover $8,731.85 on a state depository 
bond of the Merchants Bank of Lincoln. Judgment for 
the shortage sued for in this action has been recovered in 
‘another snit against the same bank, and this case was 
therefore dismissed February 15, 1901. 


STATE OF NEBRASKA V. inst NATIONAL BANK OF ALMA ET 
AL. 382—T. 


The First National Bank of Alma failed when it held on 
deposit $40,612.90 of the state’s money, and this is an ae- 
tion in the cireuit court of the United States for the dis- 
trict of Nebraska to recover from the sureties on the de- 
pository bond the amount due from the bank. There was a 
trial to a jury October 15, 1900. The jury made special 
findings October 15, 1900, and the case is now pending on 
a motion for judgment in favor of the state on the findings 
of the jury. 


THoMaAs P, KenNarp y. STATE OF NEBRASKA. 21—27. 


In the district court of Lancaster county Thomas P. 
Kennard recovered a judgment against the state for $13.,- 
521.99 for commissions on funds collected by him from the 
United States on account of the state’s interest in the pro- 
ceeds of the sale of public lands. - The supreme court set 
this judgment aside October 5, 1898 (56 Neb. 254). Upon 
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a retrial in the court below the action was dismissed, the 
case was again taken to the stipreme court, and the dis- 
missal in favor of the state was affirmed. The supreme 
court of the United States issued a writ of error to the 
state court and the action was removed to that court. 
Briefs were prepared and filed by both parties. The 
present attorney general appeared personally to argue the 
case. The cause was submitted and on consideration the 
petition in error was dismissed, making the judgment of 
the state court final and defeating plaintiffs claim for com- 
Inissions, ; 


STATE OF NEBRASKA V. AMERICAN SCHOOL FURNITURE CoM- 
PANY ET AL. 69—222. 


Information filed August 28, 1899, in the district court 
of Douglas county charging defendants with violating the 
anti-trust law, and praying for a decree prohibiting them 
from doing business in Nebraska. Evidence was taken by 
former attorney general, C. J. Smyth. The case was sub- 
mitted to the court and dismissed for want of evidence. 


STATE OF NEBRASKA V. LINCOLN COOPERAGE COMPANY ET AL. 
25—193, 26—14. 


The Lincoln Cooperage Company entered into a contract 
to pay the state certain fixed compensation for services of 
convicts, for steam-power to operate the cooperage plant, 
and for loading and unloading materials and manufactured 
products. To recover ow this contract a balance of $4,973.- 
51, suit was brought in the district court of Lancaster 
county September 1, 1899, against the Lincoln Cooperage 
Company and the sureties on its bond, to wit, Frank M. 
Hall and Elizabeth C. Welch. Defendants filed an answer 
and a counter-claim of $11,117.76 for failure of the state 
to furnish steam and proper services of convicts. The case 
was settled October 17, 1901, by defendants and the state 
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board of compromise pursuant to chapter 74, Session Laws 
of 1901, upon the following terms :. 

“1. Defendants have paid all the costs accrued in this 
action. | 

“2. Defendants have paid to the treasurer of the state of 
Nebraska the sum of $2,000 in full settlement and com- 
promise of the matters in controversy in this suit.” 


Mrs. A. M. Davis vy. Joun F, CoRNELL, AtUpITOR. 25—156. 


Appeal to the district court of Lancaster county, August 
17, 1899, from the state auditor's disallowance of a claim 
against the state. Appeal dismissed by the court on mo- 
tion of attorney general February 16, 1901. 


STATE OF NEBRASKA V. STANDARD Ou. COMPANY. No. 11074. 


Action commenced November 22, 1899, in the ‘supreme 
court to oust defendant from doing business in Nebraska 
for violating the anti-trust law. The cause was instituted 
by former Attorney General C. J.. Smyth, and was tried 
before Judge A. S. Tibbets and Hon. CC. C. Wright, referees 
appointed by the court on his motion. The referees found 
against the state and in favor of the Standard Oil Com-_ 
pany. December 4, 1901, report of the referees was con- 
firmed by the supreme court. 


STATE OF NEBRASKA V. UNtON Paciric RAILWAY COMPANY. 
No, 11271. 


Action commenced January 10, 1900, in the supreme 
court to recover from defendant $635,000 in penalties for 
violations of the maximum freight law. June 28, 1900, 
Judge Edward R. Duffie and Hon. Edward P. Smith were 
appointed referees. July 10, 1902, the referees held that 
enforcement of the maxium freight law depends upon the 
state board of transportation and is therefore inoperative 
and void, since the state board of transportation has no 
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legal existence, the law under which it was created having 
been declared unconstitutional by the supreme court in 
the case of State v. Burlington & Missouri River Railroad 
Company, 60 Neb. 741. The referees reported to the court 
that the action should be dismissed. The state excepted to 
the report, and the case is pending on the exception. 


STATE OF MISSOURI YY. STATE OF NEBRASKA. 


Action brought in the supreme court of: the United 
States by the state of Missouri against the state of Ne- 
braska to establish the boundary line between the states. 
The state of Missouri claims jurisdiction over Island pre- 
cinct in Nemaha county, Nebraska. At the date of the ad- 
mission of Nebraska into the Union, the main channel of 
the Missouri river, which formed the eastern boundary of 
this state, made a bend and flowed around what is now 
known as Island precinct, the distance around this bend 
being about fifteen miles, thus making a peninsula, the 
neck of which was only half a mile across. Tn July, 1867, 
the channel cut through this neck, leaving what was then. 
known as MeKessick’s Island on the eastern side of the 
Missouri river. The old bed of the river has gradually 
filled up and is fine tillable land, over which Nebraska has 
always exercised jurisdiction. The claim of Missouri is 
that when the channel of the river changed its course this 
island became a part of Missouri. To settle this dispute 
the action was brought. 

Hfon. Alfred Hazlett of Beatrice, Nebraska, and Hon. J. 
W. Halliburton of Carthage, Missouri, were appointed by 
the court as commissioners to take testimony and report 
the facts. A large amount of testimony has been taken, 
but the commissioners have not vet completed their labors. 
Pending. © 
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STATE OF NEBRASKA, EX REL, C: J. SMyTH, Vv. UNITED | 
STARCH COMPANY AND ARGO MANUFACTURING 
COMPANY. No. 11639. 


Action commenced September 19, 1900, in the supreme 
court, to oust defendants from doing business in Nebraska 
for violating the anti-trust law. 

The present attorney general went to New York city, 
where the principal office of defendants is maintained and 
where their books and records are kept, and procured from 
the court there an order on the principal officers and stock- 
holders of defendants to appear and to submit their books 
and records to examination and to give their depositions, 

The depositions of the officers of the defendant company 
and the books of the United Starch Company and the Na- 
tional Starch Company, copies of which are in evidence, 
disclose the plan and method of said company’s organiza-. 
tion. They also disclose the fact that the said United 
Starch Company was organized and incorporated for the 
purpose of buying certain other starch. manufac turing 
plants and of operating them, situated in vi arious states in 
the Union; and that in pursuance of said purpose several 
starch plants were purchased by said company by absolute 
dved of conveyance of the real estate and bills of sale of 
the personal property, including trade-marks, patents, etc., 
payment being made therefor largely by the issuance of 
stock in the new company, only a small pavment in cash 
being made. Under this plan the Argo Company was pur- 
chased together with the others. The evidence further dis- 
closes that all of the said properties are now owned in fee 
simple by the defendant the National Starch Company, 
which purchased all of the stock of the United Starch Com- 
pany. The officers of said company admitted that the 
price of the product had been advanced since their organ- 
ization, but explained it by testifying to a still greater ad- 
vance in the cost of the raw material—corn. It was fur- 
ther shown by the evidence that the defendant the National 
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Starch Company is in competition with other starch manu- 
facturing concerns under an entirely different, separate 
and independent control and does not produce 50 per cent. 
of the starch output of the United States. On investigation 
this last statement was found to be true. Such being the 
fact, the Argo plant, the United Starch Company, and the 
National Starch Company are none of them trusts, as de- 
fined by the law. This conclusion is reached because they 
are powerless to create or carry out restrictions in trade or 
to limit the product, or to prevent competition or fix prices 
regardless of the law of supply and demand. Not having 
control of the output of manufactured starch, and there- 
fore being unable to fix prices arbitrarily and being oper- 
ated entirely independent of other companies in competi- 
tion with them, they are without the provisions of the law 
directed against trusts'and are not subject to the penalties 
therein provided. The case was therefore dismissed. 


STATE OF NEBRASKA V. Missourr Pactrie KAatway Con- 
PANY. No, 11269. 

Action commenced in the supreme court March 10, 1900, 
to recover from defendant $435,000 in penalties for viola- 
tipns of the maximum freight law. By plea in abatement 
the jurisdiction of the court was questioned. On hearing 
it was held that section 9 of the maximum freight law 
(Compiled Statutes, ch. 72, art. 12), under which this suit 
was brought can be enforced only in accordance with the 
procedure of the Criminal Code and that the court is with- 
out jurisdiction to entertain the suit. It was accordingly 
dismissed by the court March 22, 1902. 90 N. W. S77. 


STATE OF NEBRASKA V. CHicaGco, Rock IsLaAnp & PACIFIC 
RAILWAY COMPANY. No. 11270. 

Action commenced in the supreme court March 10, 1900, 

to recover from defendant $310,000 in penalties for viola- 
tions of the maximum freight law. Pending. 
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STATE OF NEBRASKA, EX REL. C. J. SMYTH, V. RESERVOIR 
Ick COMPANY ET AL. 72—332. 


Action commenced in the district court of Douglas 
county May 28, 1900, to oust defendants from doing busi- 
ness in Nebraska for violating the anti-trust law. The 
suit was instituted by Ex-Attorney General C. J. Smyth, 
and upon his recommendation was dismissed March 15, 
1901. 


STATE OF NEBRASKA V. JOHN M. BurRroN, 


Action commenced May 28, 1900, in the district court 
of Rawlins county, Kansas, to recover $20,216.05 from 
John M. Burton, who was a surety on the state depository 
bond of the First National Bank of Orleans, Nebraska, 
when it failed with $20,216.05 of the state’s money on de- 
posit. The cause was removed by defendant to the circuit 
court of the United States for the district of Kansas, was 
remanded to the state court for want of jurisdiction of the 
federal court and is pending on motion for a rehearing of 
the order remanding the case, 


STATE OF NEBRASKA, EX REL, C. J. SMYTH, V. GRAIN Girow- 
ERS MvuTUAL HAIL ASSOCIATION. NO, 11692. 

Quo warranto commenced October 18, 1900, in the su- 
preme court to annul defendant's franchise for violations 
of law. Defendant ceased to do business and the action 
was dismissed September 17, 1901. 


STATE OF NEBRASKA Y. NATIONAL Biscurr COMPANY ET AL. 
27—100. 

Action commenced in the district court of Lancaster 
county October 26, 1900, to oust defendants from doing 
business in Nebraska for violating the anti-trust law. 
There being no evidence to sustain the action, it was dis- 
missed November 25, 1902. 
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STATE OF NEBRASKA ¥. Mirssourrt Pactric RAILWAY 
(COMPANY. 


Action commenced in the district court of Saline county 
March 19, 1900, to recover from defendant $210,000) in 
penalties for violations of the maximum freight law. The 
suit was brought in the form of a civil action. Ina similar 
case in the supreme court it was held that penalties for 
Violating the maximum freight law (Compiled Statutes, 
ch. 72, art. 12) can be enforced only in accordance with the 
procedure of the Criminal Code (90 N. W. 877). This 
‘ase was therefore dismissed September 23, 1902, 


STATE OF NEBRASKA V. CHicaco, Rock Ishanp & PActeic 
COMPANY. 

Action in the district court of Thaver county to recover 
from defendant $150,000 in penalties for violations of the 
maximum freight law. The suit was brought in violation 
of an order of the circuit court of the United States for the 
district of Nebraska, and was dismissed May 1, 1901. 


PLATTE CouNTY V. JAMES LYNCH ET AL. . 


James Lynch was county treasurer of Platte county, and 
at the end of his term in January, 1896, he owed the state 
$15,278.45, which he failed to pay. This is an action 
brought by the county of Platte June 2, 1900, in the dis- 
trict court, on his official bond to recover the shortage. 
The claim of the state was settled May 9, 1902, by the 
bondsmen and the state board of compromise, pursuant to 
chapter 74, Session Laws of 1901, defendants paving into 
the state treasury $8,000, and costs of suit. 


STATE OF NEBRASKA V. OMAHA NATIONAL BANK AND J. H. 
MILLARD. 


Action in the district court of Douglas county to recover 
from defendants $201,884.05 for conversion of said sum 
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received from state treasurer in payment of a void war- 
rant. Judgment for defendants. State appealed to the 
supreme court December 8, 1900. It was there argued and 
submitted to the court June 4, 1901, and re-argned March 
4, 1902. Pending. 


SONS AND DAUGHTERS OF PROTECTION ET AL. V, BANKERS 
UNION OF THE WORLD ET AL. 27—228. 

Action commenced in the district court of | Lancaster 
county, January 26, 1901, to enjoin defendants from in- 
terfering with the management of the association of the 
Sons and Daughters of Protection, and to restrain Charles 
Weston, auditor of public accounts, from turning over to 
the Bankers Union any money or property in his hands be- 
longing to said association. Dismissed February 18, 1901. 


STATE OF NEBRASKA, EX REL. -J.Acon Nort & COMPANY, V. 
GFEORGE W. JEARSEL ET AL. 


Suit commenced in the district court of Lancaster 
county February 28, 1901, to require respondents as mem- 
bers of the state printing board to let to relators the con- 
tract for printing volumes 63 and 65 of the supreme court 
reports, A writ of mandamus was allowed April 4, 1901. 
Respondents took the case to the supreme court, where the 
judgment below was affirmed January &, 1902, the opinion 
of the supreme court not being officially reported. 


STATE OF NEBRASKA, EX REL. JOHN F. NEELAND, V. GEORGE 
D. FOLLMER ET AL, 


Suit commenced in the district court of Lancaster 
county May 7, 1901, to compel respondents to execute and 
deliver to relator a lease of the east half of the west half 
and the west half of the east half of section 16, in township 
29 north, of range 49 west, in Dawes county. Writ of 
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mandamus denied April 5, 1902, Relator took the case to 
the supreme court June 3, 1902. Pending. 


STATE OF NEBRASKA V. WILLIAM I°. PORTER ET AL. 


Pursuant to a resolution of the house of representatives 
suit was brought in the district court of Lancaster county, 
May 24, 1901, on the ofticial bond of William IF. Porter, a 
former secretary of state, to recover a shortage of $1,518.85. 
Dismissed by the district court January 22, 1902.  Pro- 
ceeding in error pending in the supreme court. 


JAMES L. LEE V. JAMES GADSDEN ET AL, 28—123. 


Action commenced in the district court of Lancaster 
county June 27, 1901, to enjoin the members of the board 
of public lands and buildings from interfering with the 
custody of Fannie G. Gadsden, an inmate of the hospital 
for the insane at Norfolk, and to prevent them from re- 
moving her to the hospital for the insane at Lincoln. In- 
junction denied and action dismissed at costs of plaintiff 
July 19, 1902. 


Ix RE THOMAS WALTON, 


July 16, 1901, petitioner applied to the district court of 
Lancaster county for a writ of habeas corpus and to be dis- 
charged from the hospital for the insane at Lincoln. Re- 
lease denied and petitioner remanded to the asvlum July 
18, 1901. 


JAMES (C, STARR ET AL. V. CHICAGO, Rock ISLAND & PACIFIC 
RAILWAY COMPANY ET AL, 


Bill in equity filed in the circuit court of the United 
States for the district of Nebraska August 3, 1893, to re- 
strain defendants, including members of the state board 


of transportation, from enforcing the maximum freight 
5 
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law of Nebraska. A temporary restraining order was 
granted August 3, 1893. An answer was filed September 2, 
1893, and no further attempt to resist the action was made 
until April 6, 1901, when plaintiffs filed a supplemental 
bill praying for an order extending the original temporary 
injunction to the present attorney general. June 25, 1901, 
I’. N. Prout as attorney general was perpetually enjoined 
from enforcing the maximum freight law, whereupon he 
appealed the case to the supreme court of the United 
States. Pending. 


STATE OF NEBRASKA Y, PEOPLE’S STATE BANK OF GOTHEN- 
BURG. 

Application for a receiver filed in the district court of 
Dawson county June 26, 1901. In the absence of the judge 
of the district court from Dawson county, Hon. T. L. Nor- 
val, chief justice of the supreme court, heard the applica- 
tion. He found that the bank was doing business in an 
unsafe and unauthorized manner and was jeopardizing the 
interests of the depositors. W. C. May was appointed re- 
ceiver to wind up the affairs of the bank. 


STATE OF NEBRASKA, EX REL. CHARLES WESTON, V. SECURITY 
Mutua Fire INSURANCE COMPANY. 

Action in the district court of Douglas county to wind 
up the affairs of the Security Mutual Fire Insurance Com- 
pany for doing an unlawful business, Henry A. Whipple 
was appointed receiver in another action. 


Lee HERDMAN Y. CHARLES Weston, AUDITOR OF PUBLIC 
ACCOUNTS. | 

Appeal to the district court of Lancaster county from 

an order of the auditor of public accounts disallowing the 

claim of Lee Herdman for his salary as reporter of. the 
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supreme court. The auditor disallowed the claim on the 
ground that no appropriation for the payment of the re- 
porter’s salary had been made by the legislature. The dis- 
trict court ordered the auditor to issue the warrant Novem- 
ber 12, 1901. The auditor took the case to the supreme 
court and the judgment below was affirmed February 19, 
1902. 89 N. W. 384. 


STATE OF NEBRASKA V. FARMERS BANK OF CUSTER COUNTY 
AT BROKEN Bow, NEBRASKA, 


Application for a receiver on the ground that the bank 
is conducting its business in an unsafe and unauthorized 
manner and that it is jeopardizing the interests of the de- 
positors. The district court of Custer county appointed C. 
H. Holcomb receiver September 28, 1901. 


WILLIAM J. PALK V. CHARLES WESTON, AUDITOR OF PUBLIC 
| ACCOUNTS, 


Appeal by plaintiff from the auditor of publie accounts 
to the district court of Lancaster county. Plaintiff's claim 
was for $8,750.50 for goods and merchandise furnished for 
the use of the hospital for the insane at Hastings. The 
auditor allowed the claim to the extent of $5,833.67 and 
disallowed the claim to the extent of $2,916.83. Appellant 
accepted a warrant for the amount allowed. November 23, 
1901, the district court ordered the auditor to issue a war- 
rant for the balance of the claim. On petition in error in 
the supreme court the judgment of the district court was 
reversed and the appeal from the auditor was dismissed 
November 6, 1902, making his decision final. 


PROVIDENCE WASHINGTON INSURANCE COMPANY V. CHARLES 
Weston, AUDITOR OF PUBLIC ACCOUNTS. 


Submission of controversy to the district court of Lan- 
caster county, plaintiff claiming the sum of $94 from the 
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state as the company’s share of insurance fees paid by 
Eugene Moore, a former auditor of public accounts, into. 
the state treasury. Dismissed by the district court Octo- 
ber 29, 1901. The dismissal was affirmed December 6, 
1901, in a proceeding in error in the supreme court. 89 N. 
W. 253. 


STATE OF NEBRASKA, EX REL, CHARLES Q. De FRANCE ET 
AL., V. DOUGLAS FRYE, COUNTY CLERK. No. 12363. 

Application in the supreme court for mandamus to re- 
quire defendant, in preparing official ballots, to cause to 
be printed at the top and left side of the ballots the name 
of each party having*candidates on the ballots, and to the 
right of each party name a circle one-half inch in diameter 
with leaders connecting the party name to the circle. Writ 
allowed October 23, 1901. 62 Neb, 817. 


STATE OF NEBRASKA VY. J..N. GAFFIN, STATE INSPECTOR OF 
OILS. 
Shortage settled December 17, 1901, by the state board 


of compromise at $522.08, which the inspector's bondsmen 
paid into the state treasury. 


CALVIN J. WiLpY Vv. A. S. REED ET AL. 


Petition for injunction filed in the district court of Box 
Butte county December 11, 1901, to restrain the commis- 
sioner of public lands and buildings from leasing to 
Charles Tiernan section 36, township 24 north, range 52 
west, in Box Butte county, being school lands belonging to 
the state. June 3, 1902, injunction granted. 


STATE OF NEBRASKA VY. STATE BANK OF ClLOTHENBURG. 


Proceeding commenced January 2, 1902, in the district 
court of Dawson county, to wind up the affairs of defend- 
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ant for conducting a banking business in an unlawful and 
unauthorized manner and for jeopardizing the interests of 
depositors. January 4, 1902, receiver appointed. 


IN RE ESCHEAT OF THE ESTATE OF JOHN STANLEY, DE- 
CEASED, 


Prior to November 15, 1892, John Stanley, late of York 
county, died intestate without heirs. J. W. Purinton of 
York was appointed administrator of the estate of dece- 
dent by the county court of York county. The property was 
sold, and after payment of the debts and costs of adminis- 
tration there remained in the hands of the administrator 
$1,438.27 which escheated to the state, and the administra- 
tor was ordered by the county court to pay the sum stated 
into the state treasury for the benefit of the permanent 
school fund under the provisions of section 3, article 3, of 
the constitution. There was a compliance with this order 
January 8, 1902. 


STATE OF NEBRASKA, EX REL. ALVIN BLESSING, V. HORACE 
M. Davis. No, 12534. 


Quo warranto in the supreme court to oust respondent 
from the office of register of deeds of Valley county and to 
instate relator therein. Suit was commenced January 22, 
1902. A referee was appointed, evidence adduced, a report 
made in favor of relator and exceptions to the report filed. 
Exceptions overruled November 19, 1902, and writ allowed 
ousting defendant from office. 


STATE OF NEBRASKA, EX REL. Cart C. WRIGHT, V. Ezra P. 
SAVAGE, GOVERNOR. No, 12542. 


Application for mandamus filed in the supreme court 
February 4, 1902, to compel the governor to appoint fire 
and police commissioners for the city of Omaha. Writ al- 
lowed July 22, 1902. 91 N. W. 557. 
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STATE OF NEBRASKA V. PLATTE VALLEY STATE BANK AT 
BELLWOOD, NEBRASKA. . 


Proceeding commenced in the district court of Butler 
county February 10, 1902, to wind up the affairs of defend- 
ant for conducting a banking business in an unlawful and 
unauthorized manner and for jeopardizing the interests of 
depositors. Receiver appointed. 


STATE OF NEBRASKA, EX REL. Lou L. I. STEWART, V. GEORGE 
D. FOLLMER, COMMISSIONER OF PUBLIC LANDS AND 
BUILDINGS. 29—121. 


Petition for mandamus filed in the district court of Lan- 
caster county March 12, 1902, to compel respondent to 
issue and transmit to the county treasurer of Lancaster 
county for delivery to relator a contract of lease for the 
southwest quarter of the southwest quarter and the south- 
east quarter of the southwest quarter and the northeast 
quarter of the southwest quarter and the northwest quar- 
ter of the southwest quarter of section 4, township 9 north, 
range 6 east of the 6th P. M. in Lancaster county, Ne- 
braska. Dismissed by the court July 5, 1902. 


STATE OF NEBRASKA, EX REL. FRANK N. Prout, ATTORNEY 
TENERAL, V. NEBRASKA HOME COMPANY, A 
CORPORATION, No, 12613. 


Information in the nature of.quo warranto filed in the 
supreme court April 2, 1902, to annul defendant's charter 
and to oust it of its corporate franchise, powers and priv- 
ileges, for the reason it is conducting a lottery, and making 
contracts for the ostensible purpose of assisting the hold- 
ers thereof in buying homes, such contracts being in viola- 
tion of public policy. Writ of ouster allowed November 
19, 1902. 
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STATE OF NEBRASKA, EX REL. Cyrus B. Watson, DeErpury 
(‘OM MISSIONER OF LABOR, VV. LAWRENCE N. ESKEW. 
No. 12614. 


Application for mandamus filed in the supreme court 
April 2, 1902, to compel respondent. as assessor of Lancas- 
ter precinct, Lancaster county, Nebraska, to collect indus- 
trial statistics for the use of the state bureau of labor. The 
action was resisted on the ground that the law requiring 
the collection of such information is void. The law was 
sustained by the court and a peremptory writ of mandamus 
allowed May &, 1902. 90 .N. W. 629. — 


HENRY BARTLING V. STATE OF NEBRASKA. NO. 12657. 


Error from the district court of Cheyenne county. John 
Bartling was informed against for horse stealing and gave 
bond to appear in the district court. Plaintiff in error 
became bail, accused fled, and the bond being forfeited this 
proceeding in error was instituted to set aside the forfeit- 
ure. Pending. 


STATE OF NEBRASKA, EX REL. BEE BUILDING COMPANY, Y. 
EzkA P. SAVAGE, GOVERNOR, ET AL. No. 12723. 

Application for mandamus filed in the supreme court 
May 20, 1902, to compel the board of equalization of the 
state of Nebraska to assess the franchises of the railroad 
companies. Upon trial of the case it was held by the court 
September 18, 1902, that the franchises of the railway com- 
panies had already been assessed with other property of 
those corporations, and the writ was denied and the action 
dismissed. 91 N. W. 716. 


WILLIAM LUTKE V. CHARLES F. BROWN ET AL. 


Petition for injunction filed May 21, 1902, in the dis- 
trict court of Bovd county to restrain the board of educa- 
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tional lands and funds from leasing to any person other 
than plaintiff the southwest quarter of section 25, town- 
ship 35 north, range 12 west, Boyd county, Nebraska, being 
school land of the state. Pending. 


JOSEPH CONNOT V. CHARLES I". BROWN ET AL. 


Petition for injunction filed May 21, 1902, in the dis- 
trict court of Boyd county to restrain the board of educa- 
tional lands and funds from leasing to any person other 
than plaintiff the southwest quarter of section 23, town- 
ship 35 north, range 12 west, Boyd county, Nebraska. 
Pending. 


IRENE GAMMEL V. First NATIONAL BANK OF TEKAMAH 
ET AL. 


Petition for injunction filed in the district court of Burt 
county in May, 1902, to restrain the board of educational 
lands and funds from executing or delivering to any per- 
son other than plaintiff a deed for certain school lands in 
Burt county. Pending. 


IN RE CHARLES SHARP. 


In the district court of Lancaster county Charles Sharp 
was convicted March 6, 1900, of grand larceny and was 
sentenced to serve a term of three years in the penitentiary. 
His sentence was affirmed by the supreme court January 
23, 1901. (61 Neb. 187.) This is an application in the 
district court of Douglas county filed August 7, 1902, to 
discharge petitioner on habeas corpus from the custody of 
the warden. He was remanded to the penitentiary to serve 


out his term and his application to be discharged was 
denied. 


CIVIL CASES, ar 


RicHarp N. TOWNLEY Y. STATE OF NEBRASKA ET AL. 


Action commenced in the district court of Lancaster 
county August 29, 1902, to quiet plaintiff’s title and also 
that of C. G. Reiss and Eliza Flick, intervenors, to lot A 
of county elerk’s subdivision of lots 1, 2 and 3 and the lots 
west thereof claimed by intervenors in block 121 in the city 
of Lincoln. The state of Nebraska formerly held a mort- 
vage on this property but the debt had been paid into the 
state treasury and the state, having no interest in the land 
described, filed a djsclaimer. October 16, 1902, the court 
rendered a decree quieting the title in plaintiff and inter- 
venors. 


STATE OF NEBRASKA’Y. CHAMBERLAIN BANKING HoUsE OF 
TECUMSEH. 


Proceeding commenced in the district court of Johnson 
county September 8, 1902, to wind up the affairs of defend- 
ant for doing an unlawful and unauthorized banking busi- 
ness and for jeopardizing the interests of the depositors. 
William A. Campbell was appointed receiver September 
11, 1902. 


STATE OF NEBRASKA, EX REL. GEORGE E. BARD, Vv. GEORGE 
W. MARSH, SECRETARY OF STATE. 


Application for mandamus filed in the district court of 
Lancaster county October 25, 1902, to compel the secretary 
of state to certify to the county clerks the following named 
persons as nominees of the socialist party for the several 
state offices to be filled by election November 4, 1902, and 
to exclude the names of all other persons as nominees of 
the socialist party: For governor, George E. Bigelow; for 
lieutenant governor, J. 8. Beery; for secretary of state, Me- 
Gibben; for state treasurer, William Schram; for auditor 
of public accounts, Louis Bogen; for attorney general, J. 
B. Randolph; for superintendent of publie instruction, 
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Burla Wilkie; for commissioner of public lands and build- 
ings, Leonard DeVore. October 25, 1902, there was a hear- 
ing before Judge Lincoln Frost, who found the issues in 
favor of the secretary of state and dismissed the suit. 


STATE OF NEBRASKA, EX REL. BOARD OF EDUCATIONAL LANDS 
AND FUNDS, V. WILLIAM STUEFER, TREASURER. 


Application for mandamus filed in supreme court No- 
vember 17, 1902, to compel respondent to invest in bonds 
of Massachusetts the uninvested permanent school funds of 
the state of Nebraska, pursuant to an order of relator. 
Argued November 17, 1902, and writ allowed November 19, 
1902. 92 N. W. 


OPINIONS OF ATTORNEY GENERAL. 
1901-1902. : 


Norary PuspLic—MaArrkiED WOMAN—NAME—NOTARIAL 
SEAL, 


A married woman should not perform the duties of notary public 
under a commission issued to her in her maiden name. 


The name on a notarial seal should correspond to the name of the 
notary. 


Hon. George W. Marsh, Secretary of State, Lincoln, Neb. 

Dear Sir: In reply to your request for an opinion in 
regard to the right of Minnie B. Person, a married woman, 
_to act as a notary public under a commission issued to her 
in her maiden name of Minnie B. Dunigan, it is my opinion 
that a married woman should not perform the duties of a 
notary public under authority conferred by a commission 
issued before her marriage. If she continues to act in the 
capacity of a notary, she should take out a commission in 
her present name and use a seal to correspond thereto. 


Very respectfully, I’. N. Prout, 
January 8, 1901. Attorney General. 


CounTY—DAMAGES FOR ToRT—LIMITATION—COCK- 
FIGHTING, 
An action to recover from a county damages resulting from a 


defective bridge cannot be maintained unless instituted within 
six months from the date of the injury. 


Where a claim for damages resulting from a defective county bridge 
was filed with the county board and subsequently disallowed, an 
independent suit brought after the claim was presented but be- 
fore it was rejected may be maintained by claimant to recover 
such damages from the county. 

(59) 
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Secret cock-fighting is not punishable under the statute prohibiting 
a public exhibition of the game. 


Cock-fighting may be a violation of the statute against cruelty to 
animals, 


Harvey C. Beebe, Esq., County Attorney of Poll County, 
Shelby, Neb. 

Dear Sir: I have received your letter asking for an 
opinion upon the following proposition: Where a claim 
for damages resulting from a defective county bridge was 
filed with the county board and subsequently disallowed, 
can an independent suit, brought after the claim was 
presented but before it was ruled on, be maintained by 
claimant to recover such damages from the county? 

Section 117, chapter 78, Compiled Statutes, creates a 
remedy by suit for damages resulting from a defective 
county bridge, but under this statute the action must be 
brought within six months from the time of the injury. 
Before the passage of this law no such remedy against the 
county existed, and the action cannot be maintained unless 
brought within the time fixed by the act. (Madden vr. Lan- 
caster County, 12 C. C. A, 566.) 

Authority of the county board to act on claims against 
the county and the right of claimants to appeal from de- 
cisions relating to their claims are granted by section 37, 
article 1, chapter 18, Compiled Statutes. In construing 
this statute it has been uniformly held by the courts that 
a county board has exclusive original jurisdiction to ex- 
amine and pass upon claims properly cognizable for audit 
and allowance, and that the jurisdiction of the district 
court in such matters is exclusively appellate. (Stenberg 
vr. State, 48 Neb. 299.) 

Section 37 applies to claims arising upon contract and 
not upon tort. Hollingworth v. Saunders County, 36 Neb. 
141, was an action to recover damages resulting from a de- 
fective bridge, and it was distinctly held that the claim- 
ant could maintain an original action against the county 
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whose duty it was to keep the bridge in repair, and that 
he was not required to present his claim for damages to 
the county board for allowance or rejection. 

Can one who has in fact filed such a claim with the 
county board afterward maintain an action at law to re- 
cover damages? The precise question has never been 
passed upon by the supreme court of this state, but a gen- 
eral rule has been established in other jurisdictions, which 
is as follows: Upon the county board's rejection of a claim 
against the county the remedy of claimant is not limited 
to an appeal therefrom, but he may maintain an action 
against the county to recover the amount of his claim. 
(Curtis vo Cass County, 49 La. 421; Commissioners v. 
Brewer, 9 Kan. 307; Murphy v. Commissioners, 14 Minn. 
51; Gutches v. Todd County, 44 Minn. 383; Commissioners 
v. Ziegelhoffer, 38 O. St. 523; Armstrong v. Tama County, 
34 Ia. 309; Boswell v. Board, 1 Wyo. 235; Waite v. Ormsly 
Jounty, 1 Nev. 370; Greeley v. Cascade County, 57 Pac. 
[Mont.] 274.) The reasons for the rule are stated in the 
opinions in the cases cited, and I will not repeat them. In 
absence of a controlling statute I think the rule stated is 
applicable, and I am therefore convinced that the order of 
the county board rejecting the claim is not a bar to claim- ° 
ant’s suit for damages. 

You have also inquired whether persons who meet 
secretly and exhibit a cock-fight are amenable to section 
_ 73 of the Criminal Code. That section is as follows: 

If any person or persons shall publicly exhibit, or aid in exhibiting 


the game commonly called cock-fighting, such person or persons shall 
forfeit and pay a tine not exceeding twenty dollars. 


In construing gaming laws the courts have held that an 
assemblage of a few persons by invitation at a private place 
to which the public has no right to go and from which they 
are excluded is not a violation of a statute against gaming 
in public places. (Coleman v. State, 20 Ala. 51; Lowrie v. 
State, 43 Tex. 602; State v. Brast, 31 W. Va. 380, Grant r. 
State, 33 Tex. Crim. 527.) 
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I think it is very doubtful whether the persons who 
secretly assembled and exhibited a cock-fight can be pun- 
ished- under the statute forbidding a public exhibition of 
such a game. It does not necessarily follow, however, that 
by secretly indulging such depraved propensities ae can 
escape the punishment prescribed by section 72 of the 
Criminal Code denouncing cruelty to animals. Courts 
have held that cock-fighting is a violation of the statutes 
against cruelty to animals, (25 [. L. T. 1-15.) 


Verv respectfully, I’, N. Prout, 
January 11, 1901. : Attorney General. 


OFFICERS—ACCEPTANCE OF PART OF SALARY—ESTOPPEL. 

An officer by accepting a part only of his salary as fixed by statute is 
not thereby estopped from claiming the remainder.* 

In auditing claims for salaries, the county board acts -ministerially, 


and not judicially, where such salaries are fixed by statute. 


The action of a county board in auditing claims filed by the county 
attorney for salary at a rate less than that allowed by statute 
does not bar his right to full compensation. 


C. BE, Spear, Nsq., County Attorney of Boone County, Al- 
bion, Neb. 

Dear Str: I have received vour letter of January 4, 
inquiring whether, in the opinion of this department, a 
former county attorney is estopped by his settlement with 
the county board from claiming as a portion of his salary 
a sum in addition to that already paid, where his claim for 
such additional compensation is based on the ground that 
the statute allowed him an annual salary of $800 and that 
he drew his salary at the rate of $650 a year, only. 

In my opinion the answer is free from doubt. In audit- 
‘ ing claims of county officers for fees or salaries the county 
board acts ministerially, and not judicially, where com- 
pensation of such officers is fixed by statute. The action of 


—_—_——— -— —- 8 ——_—_—s 


*This opinion is in harmony with a subsequent ruling of the su- 
preme court in City of Lincoln r. Gallaher, 63 Neb. 329; 88 N. W. 505. 
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the board in such matters is, therefore, not a judicial de- 
termination binding upon the county or upon the officers 
whose claims have been audited. (State v. Roderick, 25 
‘Neb. 629; Hazlett v. Holt County, 51 Neb. T16; Bush v. 
Johnson County, 48 Neb. 14.) The board can neither make 
the compensation greater nor less than that fixed by law. 
(Kemerer v. State, 7 Neb. 130.) The fact that an employee 
takes for a time a reduced compensation does not estop 
him from claiming the residue. (Aehn vo. New York, 98 
N. Y. 291.) In the latter case the court went so far 
as to hold that a treasurer could not bind himself by a con- 
tract to perform his official duties for less compensation 
than that provided by law, and that after the services had 
been rendered such a contract was not a bar to recovery 
for full compensation, (See also People v. Board of Police, 
7 N. ¥. 38; Mechem on Public Officers, see. 377; Adams vr. 
United States, 30 Ct. Cl. 117; Fitzgerald rv. Fitzgerald & 
Mallory Construction Co., 44 Neb. 484, and cases cited on 
page 490.) In Montague rv. Massey, 76 Va. 307, it was 
held: 

Accepting commission under second election and diminished salary 
and allowance under acts of the legislature without protest or ob- 


jection do not constitute a waiver of lawful rights. Acceptance of 
part of a claim is not a satisfaction of the whole. 


It is clear to my mind that if the former county attor- 
ney was, under tie statute, entitled to draw an annual 
salary of $800, his acceptance of a smaller amount and the 
action of the county board in auditing the claim therefor, 
do not estop him from claiming full compensation, nor bar 
his right to recover the same, 

Very respectfully, I. N. Prowt, 

January 12, 1901. Attorney General. 
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Prize-FicHtTinc—Dutry or GOVERNOR. 


The Criminal Code makes prize-fighting a felony, and it is the duty 
of the governor to use the means necessary to prevent such an 
exhibition. 


Hon. Charles H, Dietrich, Governor of Nebraska, Lincoln, 
Dear Str: Replying to your inquiry as contained in a 
telegram from The Cincinnati Post relative to a proposed 
prize-fight in this state between Jeffries and Ruhlin, I beg 
to say that section 7 of the Criminal Code provides: 
If any person shall actually engage in any premeditated fight or 
contention commonly called a prize-fight, every person so offending 


shall be imprisoned in the penitentiary not less than one nor more 
than ten years and pay the costs of prosecution, 


Section 279 of the Criminal Code makes it the duty of all 
sheriffs, constables, and police officers who shall have 
reason to believe that any person is about to engage in a 
prize-fight, or is in training or preparation for a_ prize- 
fight, to at once arrest such person and take him before a 
magistrate, etc. 

In view of these sections of the statute I am of the opin- 
ion that not only should the approval of the governor be 
withheld from the proposed fight between Jeffries and 
Ruhlin, but that it will be the duty of the executive to use 
all means necessary to prevent such an exhibition. 

Very respectfully, I’. N. Prout, 

January 14, 1901. Attorney General. 


EscHEATED LAND—NON-RESIDENT ALIEN. 


Lands willed to a non-resident alien, who is deprived by statute of 
the right to acquire title, belong to the state, where the devisee 
appeared in the district court in which forfeiture was declared, 
accepted from the state the appraised value of the lands, and 
joined with the other heirs in ratifying the escheat. 


Hon. George D. Follmer, Commissioner of Publie Lands 
and Buildings, Lincoln, Nebraska. 
Dear Str: Your letter inquiring as to your duty in con- 
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nection with certain land in Cheyenne county, Nebraska, 
has been received. Prior to May 26, 1895, the land in ques- 
tion was the property of Robert F. Faweus, a resident of 
Cheyenne county. On that date he departed this life, leay- 
ing a will by the terms of which his lands in Cheyenne 
county were devised to John George Faweus, a non-resi- 
dent alien, of London, England. May 31, 1895, this will 
was filed in the county court of Cheyenne county. Septem- 
her 23, 1895, it was probated and allowed by A. A. Ricker, 
county judge of said county. Later, January &, 1896, 
Leroy Martin, county attorney of Chevenne county, insti- 
tuted a suit in the district court to forfeit to the state the 
land mentioned in the will of Robert F. Faweus, deceased. 
This suit was brought under an act of the legislature 
passed in 1889, “restricting non-resident aliens and cor- 
porations not incorporated under the laws of Nebraska in 
their right to acquire and hold real estate.” (Compiled 
Statutes, ch. 73, secs. 70-73.) Henry W. Haig accepted 
service of summons for the devisee under a properly-ex- 
ecuted power of attorney authorizing him to do so, Feb- 
ruary 11, 1896, the district court decreed “that all of the 
real estate named and described in plaintiff's petition be 
and the same is hereby forfeited unto the state of Ne- 
braska, and title thereto quieted in the said state of Ne- 
braska " No appellate proceeding has ever been instituted 
to vacate or modify this decree. Pursuant to a requirement 
of the statute under which the decree was entered the lands 
thus forfeited to the state were appraised June 16, 1896, by 
the county judge, county treasurer, and county clerk of 
said Cheyenne county. These proceedings were ratified by 
Henry Fawceus, father of said Robert F. Faweus, deceased, 
in a document reciting that the latter was never married. 
The legislature of 1899, by an act providing for payment 
of certain miscellanequs claims, appropriated, “for the 
purpose of paying, the, said John George Faweus for the 
land so taken:and escheated by the state of Nebraska,” 
6 
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$6,630. (Session Laws, 1899, ch. 116, p. 421.) September 
15, 1899, a warrant for the amount stated was, by the audi- 
_ tor of public accounts, issued to John George Fawcus upon 
which he realized the amount appropriated. 

A full history of the proceedings relating to the forfeit- 
ing of the lands in question may be found in the office of 
the auditor of public accounts. 

Forfeiture having been decreed as hereinbefore stated 
and the appraised value of the land having been paid by 
the state, I am of opinion that the lands formerly owned by 
Robert I’. Faweus and forfeited to the state by decree of 
the district court of Cheyenne county should be taken, con- 
trolled, and disposed of as the property of the state. 

It has been intimated that persons acting without au- 
thority of the state have wrongfully taken possession of 
valuable improvements on these escheated lands in Chey- 
enne county, and are committing waste therein. The rights 
of the state should therefore be speedily asserted. 


Very respectfully, FF. N. Prout, 
January 18, 1901. Attorney General. 


CouNTY Boarb—PRESERVATION OF COUNTY RECORDS. 
A county tax-list is property of the county. 


For the purpose of preserving a county tax-list the county board 
has power to employ a competent person to copy it. 


A proper exercise of the power of a county board to preserve a tax- 
list cannot be defeated by the county treasurer. 


P. W. Scott, Esq., County Attorney of Chase County, Im-- 
perial, Neb. 

Dear Sir: I have received your letter of January 11, 
stating that one of the tax-list books of Chase county has 
fallen to pieces; that the county commissioners are <e- 
sirous of having it rewritten, and to that end have pur- 
chased a book and employed a person to rewrite the record. 
You also state that the county treasurer refuses to allow 
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the person so employed to make use of the old book for the 
purpose of rewriting it. In this connection you have made 
inquiry as to the remedy of the county board in the prem- 
ises. 

In arriving at a decision in this matter it will be neces- 
sary to examine some of the statutes relating to the powers 
and duties of the county board. Section 21, article 1, 
chapter 18, Compiled Statutes, provides that the powers 
of the county as a body corporate or politic shall be exer- 
cised by a county board. Section 23, article 1, chapter 18, 
Compiled Statutes, gives the county boards of the several 
counties power to take and have the care and custody of 
all the real and personal estate owned by the county, Sec- 
tion 25 of the same chapter requires the county board to 
provide suitable books and stationery for the county treas- 
urer and other officers. Section 84, article 1, chapter 77, 
Compiled Statutes, declares that the tax-list when com- 
pleted shall be the property of the county. 

It is perfectly clear to my mind that these provisions 
of the statute confer upon the county board the power to 
enter into a contract authorizing a competent person to 
rewrite or repair a county record, 

Under statutes giving the county board control over the 
business, property, and affairs of the county, the supreme 
court of Indiana held: 


The county board has power to contract for indexing the public 
records of the county and such contract may be enforced. If the 
records belong to the county the commissioners must have authority 
to place and keep them in such condition as shall make them useful 
to the citizens of the county. (Hoffman v. Board, 96 Ind. 86, 87.) 


Other courts have laid down similar rules. (County 
Commissioners v. Kellar, 6 Kan. 510; Boggs v. Caldwell 
County, 26 Mo. 586.) 

I am, therefore, of the opinion that the contract in ques- 
tion may be enforced if the proper steps were taken by the 
county commissioners in making it. They should make a 
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demand upon the county treasurer for access to the record 
at proper times for the purposes stated. In case their de- 
mand is not complied with, I think they may properly ap- 
ply to the district court for a writ of mandamus to compel 
the county treasurer to allow them access to the tax-list 
for the purpose of rewriting it. 


Very respectfully, F. N. Prout, 
January 17, 1901. Attorney General, 


CouNTY TREASURER—IFU NDS—IDEPOSITORIES, 


A county treasurer should keep on deposit in depository-banks all 
funds collected and held by him by virtue of his office. 


A. J. Weaver, Esq.. County Attorney of Richardson 
County, Falls City, Neb. 

Dear Sir: Your letter asking for a construction of sec- 
tions 18, 19 and 20, chapter 18, article 3, Compiled Stat- 
utes, providing for the depositing of county funds in banks, 
has been received. 

In my opinion the statute makes it plain what funds the 
county treasurer is required to deposit, under the pro- 
visions of this act. Section 18 provides: 


The county treasurer of each and every county of the state of Ne- 
braska shall deposit, and at all times keep in deposit for safe keeping 
in the state or national banks, or in some of them doing business 
in the county, and of approved and responsible standing, the amount 
of moneys in his hands collected and held by him as such county 
treasurer. . 


I think a construction of this provision is unnecessary 
as the language is very plain. The funds meant are all 
the funds collected and held by the county treasurer by 
virtue of his office. 

Very respectfully, F. N: Prov, 

January 18, 1901. Attorney General. 
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SECRETARY OF STATE—I* EES—CONVERSION—STATUTE. 
The secretary of state cannot lawfully retain, in addition to his 
salary, fees for his own services. 


It is not within the power of the legislature to increase the com- 
pensation of the secretary of state beyond the limit fixed by the 
constitution, ; 


Hon. George W. Marsh, Secretary of State, Lincoln, Neb. 

Dear Sir: I have received from you a communication 
reading as follows: 

At the session of the legislature in 1899 a law was passed creating 
a “State Brand and ,.Mark Committee” (Compiled Statutes, ch. 51, 
sees. 1-3). There ix a fee of $1.50 for each brand or mark recorded, 
and it seems that the secretary of state, as one of the members of 
said committee, has been taking as compensation for services ren- 
dered, twenty per cent. of the fee charged for recording such brand 
or mark, 

I desire your opinion as to whether there is any warrant of law for 
such compensation, 


The statutory provision relating to the fees in question 
is as follows: 

Each person desiring to have his brand or miirk recorded, as here- 
inafter provided, shall pay into the office of the secretary of state a 
fee of $1.50 for recording such brand or mark, Twenty per cent. 
of all such fees so paid into said office shall be paid to each mem- 
ber of said state brand and mark committee as full compensation 
for their services, 


There can be no uncertainty about the opinion in this 
matter. The secretary of state cannot lawfully retain 
such a fee for his own use. [lis rights in regard to com- 
pensation are controlled by the constitution. That in- 
strument fixes the salaries of the executive officers and 
declares that they shall not receive to their own use any 
fees, costs, perquisites of office or other compensation. 

This question was considered by the supreme court in 
the case of Moore v. State, 53 Neb. 831, and the court said: 

Article 5, section 24 of the constitution, providing that the offi- 


cers of the executive department “shall not receive to their own 
use any fees, costs, interest upon public moneys in their hands, or 
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under their control, perquisites of office or other compensation, and 
all fees that may hereafter be payable by law for services performed 
by an officer, provided for in this article of the constitution, shall 
be paid in advance into the state treasury,” not only prohibits such 
officers from receiving fees to their own use, but also prohibits all 
executive officers except the treasurer from receiving fees at all, 
and requires their payment in advance into the treasury by the 
persons by whom they are payable. 


Very respectfully, I’. N. Prout, 
January 21, 1901. Attorney General. 


Poronous FLY-PAPER—SALE—PHARMACY. 


The sale of poisonous fly-paper is not restricted by the pharmacy 
law to registered pharmacists. 
Mr. Joseph H. Schmidt, Omaha, Neb. 

-Drar Sir: I have received your letter of January 18 
asking whether, in the opinion of this department, the 
sale of poisonous fly-paper by a person not a registered 
pharmacist is a violation of the pharmacy law (Compiled 
Statutes, ch. 55, art. 3). 

In reply I beg to state that in my opinion such a sale 
would not be a violation of the pharmacy law. I do not 
think the legislature, in enacting this law, intended to 
restrict to registered pharmacists the sale of poisonous 


fly-paper. 
Very respectfully, I’, N. Prout, 
January 21, 1901. Attorney General. 


OFrFICERS—APPOINTMENT—REMOVAL. 


The constitutional provision making consent of the senate essential 
to the governor's appointment of officers applies alone to olfices 
ereated by the constitution. 

In appointing a person to fill an office created by statute the gover- 
nor cannot disregard a statutory provision making approval of 
the senate essential to the appointment. 
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The constitutional provision authorizing the governor to remove 
officers appointed by him applies alone to officers mentioned 
in the constitution, 


An officer appointed for a fixed term and removable for cause only 
cannot be ousted before his term expires without notice and 
-an opportunity to make a defense. . 


Hon. Charles H. Dietrich, Governor of Nebraska, Lincoln. 

Dear Sir: I have received from the executive office a re- 
quest for the opinion of this department on certain ques- 
tions relating to the governor's exercise of the power to 
remove and to appoint public officers. The first question 
involves a construction of the following sections of article 
5 of the constitution : 


Section 10. The governor shall nominate and by and with the ad- 
vice and consent of the senate (expressed by a majority of all the 
senators elected, voting by yeas and nays) appoint all officers whose 
offices are established by this constitution, or which may be ere- 
ated by law and whose appointment or election is not otherwise by | 
law or herein provided for; and no such officer shall be appointed or 
elected by the legislature. - 

Sec, 11. In case of a vacancy during the recess of the senate, in 
any office which is not elective, the governor shall make a tempo- 
rary appointment, until the next meeting of the senate, when he 
shall nominate some person to fill such office; and any person so 
nominated, who is confirmed by the senate (a mujority of all the 
senators elected concurring by voting yeas and nays). shall hold 
his office during the remainder of the term, and until his suecessor 
shall be appointed and qualified. No person, after being rejected 
by the senate, shall be again nominated for the same office at the 
same session, unless at request of the senate, or be appointed to 
the same office during the recess of the legislature. 

See. 12. The governor shall have power to remove any officer, 
whom he may appoint, in case of incompetency, neglect of duty, or 
malfeasance in office; and he may declare his office vacant, and fill 
the same as herein provided in other cuses of vacancy. 


These sections have been construed by the supreme court 
and it will only be necessary for me in the present inquiry, 
te point ont the construction already established, and refer 
to the cases where the rulings may be found. The su- 
preme court has held that the constitutional provisions: 
empowering the governor to make appointments with the 
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advice and consent of the senate apply only to offices 
reated by the constitution. The question of the power of 

the governor to make appointments without the advice 
and consent of the senate was first presented to the 
supreme court in State v. Sears, 22 Neb. 465. In that case 
‘it was shown that the governor, without the consent of 
‘-the senate, had appointed fire and police commissioners of 
the city of Omaha. Judge Conn, in delivering the opinion 

-- of the court, said: a | 


The language of the act | providing for appointment of fire: and 
police commissioners] is, “the governof shall appoint,” etc., without 
the qualification that such appointment shall be dependent upon 
the advice and consent of the senate. These officers’ ‘offices are cre- 
ated by law, but their ‘appointment ix by law otherwise provided 
for than in the mode pointed out in the section of the constitution 
quoted. The contention is, that it ‘would be competent for the stat- 
ute to have designated some other officer or person to make these 
appointments, in which case the advice and consent of the senate 
would not be required, but that it is incompetent for a statute to 
clothe the governor with power to make appointment of any officer 
without such qualification and restriction. I know of no reason, nor 
has any been suggested, for this distinction. And while the argu- 
ment de conreniance may not he admissible in disenssing a constitu- 
ee tional question, some consideration is due to the general understand- 
ing and practice in this state, where it will not be denied that, 
throughout its history, not a session of the legislature has passed 
without the passage of laws in terms similar to the one now under 
consideration, and their execution by the governor without sub- 
mitting his appointments to the senate. I need only instance the 
cases of notaries public, the officers of the military staff, and she 
several district judges whose appointment have become necessary 
to supply the new judicial districts, and the additional judges to 
old ones, as from time to time provided by law 


The. same question was discussed more fully in the later 

case of State v. Smith, 35 Neb. 13, and the earlier ruling 

_, was followed. To support the construction adopted by the 
court, reference was made to the following cases: Douglas 

_. County v. Timme, 32 Neb. 272; State v, Kalb, 50 Wis. 176. 
..The rule justifying the governor in making appoint- 
ments independently of the senate does not, however, apply’ 

to offices created by the constitution, nor to offices created 
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by a statute which requires the governor to make appoint- 
ments with the advice and consent of the senate. In such 
cases approval of the senate is essential. 

You have also presented a question in regard to the ex- 
ercise of the governor's power to remove certain employees. 

The supreme court has laid down rules in regard to the 
exercise of this power of removal, and these rules are 
binding upon the executive department. They are as fol- 
lows: 


The provision of section 12, article 5. of the constitution, empow- 
ering the governor to remove all officers appointed by him, applies 
only, to officers mentioned in the constitution. 

‘Where by law there is no fixed term of office and the incumbent 
holds during the pleasure of the appointing power, the power of re- 
moval is discretionary and may be exercised without notice or hear- 
ing. 

Where the incumbent is elected or appointed for a‘detinite term, 
and is-removable only for specified cause, the power of removal 
cannot be exercised until there has been preferred against him 
specific charges of which he shall have notice, and an opportunity 
apersph ce to be heard in his défense. 


These i pes were aeauneed in the case of State vr. Smith, 
oo Neb. 18. Many cases in support of the doctrine an- 
nounced were discussed, and the court made use of the 
following language (p. 33): 


It seems plain to us that the doctrine of these cases is in accord 
with the weight of authority and is supported by the soundest rea- 
sons. The tendency of current opinion is strongly in the direction 
of fixed and definite terms of office and in favor of making the office 
holder, so far as practicable without, impairing the public service. 
independent of the appointing power. It is in obedience to a set- 
tled public conviction upon the subject that congress annually ap- 
propriates large sums of money’ ty accomplish reforms in the civil 
service of the general government. | 


Where an officer has been appointed under a statute 
giving the governor power to remove for cause, ‘I am of 
opinion that such an officer cannot be removed before the 
expiration of his term, unless charges have been preferred 
against him, notice given, and an opportunity afforded 
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him to be heard in his defense; and that an action to oust 
such an officer cannot be maintained until the steps above 
described have been taken. 
Very respectfully, I’. N. Prov, 
January 23, 1901. Attorney General. 


DEPOSITORIES—INTEREST—C x NtTy BOARD, 


A county board cannot lawfully arrange with a county depository 
to accept a lower rate of interest on daily balances of county 
funds than that provided by statute. 


County commissioners are liable on their official bonds for a loss — 
resulting from an attempt on their part to arrange with a de- 
pository for a lower rate of interest on daily balances than that 
allowed by law. 


J. C. Dort, Esq., County Attorney of Pawnee County, 
Pawnee City, Neb. 

Dear Sirk: Your letter of recent date calling my atten- 
tion to sections 18, 19, and 20, article 3, chapter 18, Com- 
piled Statutes, which provide for the depositing of county 
funds in banks, has been received. You ask for the opinion 
of this department on the following propositions : 

1. Under the statutes, can commissioners arrange for a less rate 
upon daily balances of county deposits than that provided by statute? 

2. Would they be liable upon their bond, if they designate banks 
as depository banks and allow the treasurer to accept less than the 
rate provided by statute, provided they cannot secure the rate pro- 
vided for? 

In reply to your inquiries I will say that I am of the 
opinion that county commissioners cannot lawfully ar- 
range with the county depository for a lower rate of in- 
terest on daily balances than that provided by law. They 
cannot abrogate the provisions of the statute which makes 
three per cent. the lowest rate payable by a bank for the 
privilege of becoming a county depository. If a loss to 
the county should result from an attempt on the part of 
the county commissioners to fix a rate lower than that 
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established by the statute, they would be liable on their 
official bonds for such a loss. The statutes not only re- 
quire such a county depository to pay three per cent. on 
deposits of public funds, but require a bond which makes 
the payment of that rate obligatory upon the bank. 

In my opinion there is no lawful way in which a bank 
may become ‘a depository for county funds under the pro- 
visions of section 18, 19 and 20, article 3, chapter 18, Com- 
piled Statutes, without obligating itself to pay three per 
cent. interest on county funds. 

Very respectfully, I. N. Prout, 

January 23, 1901. Attorney General. 


JUSTICE OF THE PEACE—VACANCY—APPOINTMENT. 


A town board in a county under township organization may make 
an appointment to fill a vacaney in the office of justice of the 


peace, 


Ambrose C. Epperson, Esq., County Attorney of Clay 
County, Clay Center, Neb. 
Dear Sir: IT have received your letter of recent date 
stating: 
The county board has referred to me as county attorney, the mat- 
ter of filling vacancies in the office of justice of the peace. I am a 
little in doubt as to whether the county board or the township 


board, is the proper authority to fill vacancies. This county is 
under township organization. 


Which is the proper board to make an appointment to 
fill a vacancy in the oftice of justice of the peace in counties 
under township organization? Section 103, chapter 26, 
Compiled Statutes, provides that vacancies in the county 
and precinct offices shall be filled by the county board, and 
that vacancies in township offices shall be filled by the 
town board. Though the jurisdiction of a justice of the 
peace is coextensive with the territorial limits of his 
county, I am of the opinion that in respect to his election 
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and appointment, he is a township officer within the mean- 
ing. of the section cited, and that. therefore a vacancy in 
that office in a county under township organization should 
be filled by the township board. 

It is the purpose of the statute authorizing township 
_ organization to. give local officers control of local affairs. 
‘The statute makes the. justice of the peace a member of 
the town board. He is elected by the voters of the town- 
ship and receives from. the township $2 a day for the 
time he is employed in attending to town business. A 
construction which would give the township board power 
to fill the vacancy in the office of justice of the peace would, 
therefore, be in harmony with the purposes of the act au- 
thorizing township organization. I am confirmed in my 
view of this question by the ruling of the supreme court 
in State v. Taylor, 26 Neb. 580. In that case it was held 
that a township supervisor, who was also a member of the 
county board, was, in respect to his election and appoint- 
ment, a township officer. This case was followed in State 
cv. Plambeck, 36 Neb. 401, though in the latter case the 
soundness of the decision in’ the former case was ques- 
tioned. 


Very respectfully, I’. N. Prout, 
January 24, 1901. Attorney General. 


ScHOoL Disrricr Bonps—REGISTRATION, 


Questions relating to taxation for payment of. school district bonds 
may be disregarded by the auditor of public accounts in de- 
termining whether the bonds should be registered. 


Hon. Charles Weston, Auditor of: Public Accounts, Lin- 
“coln, Neb. | 

Dear Sir: I have received from vour office a communi- 

cation as follows: ' 


There has been presented to this office for registration a bond 
issued by School District 67, Boone county, Nebraska. Said bond 
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bears date September 5, 1900, and matures September 5, 1901. I am 
advised by the county clerk of Boone county that no previous levy 
has been made to meet the payment of this bond at maturity, and 
as it matures before the levy of 1901 can be made, I desire your 
pinion as to whether this office can legally register said bond. 


Section 8, subdivision 15, chapter 79, Compiled Statutes, 
. is as follows: 


It shall be the duty of the proper officers of any school district in 
which any bonds may be voted under the authority of any law of 
this state, before the issuance of such bonds, to make a written 
statement of all proceedings relative to the vote upon the issuance 
of such bonds and the notice of the election, manner and time of 
giving notice, questions of submission, results of a canvass of the 
vote on the proposition on account of which it is proposed to issue 
such bonds, together with a full statement of the assessed valua- 
tion, the number of children of school age residing in the district, 
and total bonded indebtedness of the school district voting such 
bonds. Such statement shall be certified to under oath by the proper 
school board of the district, and be transmitted with the bonds pre- 
posed to be issued to the auditor of public accounts, 


Section 9 of the same subdivision provides: 


The auditor shall examine the statements and bonds so submitted 
to him, and if he be satisfied that such bonds have been voted in 
conformity to law, and are in all respects in due form. he shall 
record the statement and register the bonds in his office and no such 
bonds shall be issued or be valid unless they shall be so registered 
and have endorsed thereon a certificate of said auditor and the sec- 
retary of state, showing that such bonds are issued pursuant to 
law, the data filed in the office of said auditor being the basix of 
such certificate. 


Under the provisions of the statutes quoted questions 
relating to taxation for payment of school district bonds 
may be disregarded by the auditor in determining whether 
the school district has a right to have the bonds registered. 
If there is no objection to registration other than that sug- 
gested in your letter, I am of the opinion that it is your 
duty to register the bond. | ae . 

Very respectfully, acu. F. N. Provt,_ 

January 25, 1901. Attorney General. 
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SOLDIERS’ RELIEF COMMISSION—EXPENSES. 


Members of the soldiers’ relief commission are not authorized by 
statute to take from “he relief fund expenses incurred by them 
in attending meetings of the commission, 


Mr. W. C. Couch, Sidney, Neb. 

Dear Str: Your favor directed to Judge HoLcoms has 
been handed to me for attention. You inquire whether 
expenses of the soldiers’ relief commission may be paid out 
of the relief fund raised by taxation. 

Sections 17, 18, 19 and 20, chapter 82a, Compiled Stat- 
utes, relate to the creation and distribution of the soldiers’ 
relief fund. I fail to find in the statutes any provision 
which would warrant members of the commission in taking 
from such funds their expenses in attending meetings of 
the commission. 

Very respectfully, I’. N. Prout, 

January 30, 1901. oo Attorney General. 


CoUNTY CLERK—REMOVAI—PROCEDURE. 
In a proceeding before a county board to remove the county clerk 
the latter should not be permitted to act as clerk. 


The services of a competent clerk are essential to a proceeding be- 
fore the county board to remove the county clerk. 


In addition to the powers conferred by statute upon a county board 
-it has such other powers as are necessary to carry into effect. 
the powers granted. 


A county board may appoint a competent person to officiate instead 
of the county clerk in a proceeding to remove the latter. 


Ambrose C. Epperson, Esq., County Attorney of Clay 
County, Clay Center, Neb. 
Dear Sir: I have received from you a letter dated Janu- 
ary 25, and reading as follows: , 
Where an action is pending under the provisions of article 2, 


chapter 18, Compiled Statutes, against a county clerk who is, by 
law, clerk of the board of supervisors, do you think that the board 


OPINIONS. T9 


of supervisors have authority to appoint some person to act as clerk, 
to issue papers and keep the records during the trial? 


The law to which you have made reference empowers the 
county board to remove county officers for the causes stated 
in the statute, and the mode of procedure is pointed out 
therein. Ina proceeding before a county board to remove 
the county clerk, that officer is a necessary party. Is he 
competent to act as clerk? 

Under the provisions of the statute the board acquires 
jurisdiction by summons, the procedure must be similar 
to that in other actions, questions of fact must be tried as 
in other cases, and, if accused is found guilty, judgment 
must be entered removing him from office. If the clerk 
could act in such a case, he would be required to issue a 
summons commanding himself to appear before the board 
to answer charges against himself, to make a record of 
the proceedings, and, if found guilty, to enter a judgment 
ousting himself from office. In speaking of the right of an 
officer to act officially, where he is a party, Mechem in his 
work on Public Officers says (see. 524): 


It is a principle of great importance and quite general accept- 
ance, that no officer shall act as such in a matter in which he is 
personally interested as a party. 


An intention to allow the county clerk to perform official 
duties relating to his own removal cannot be imputed to 
the legislature, and I am convinced that he cannot law- 
fully act in that capacity. 

I am of opinion that the services of a competent clerk 
are necessary to the orderly procedure pointed out by law 
for removal of a county officer, and that the county board 
has power to appoint such a clerk regardless of whether 
there is a specific authority to do so conferred by statute. 
A county board, in addition to the powers conferred by 
statute, has such other powers as are necessary to carry 
- into effect the powers granted. (Lancaster County v. 
(ireen, 54 Neb. 98.) 
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In exercising the implied power of the county board to 
suspend a county clerk for the purposes already stated, | 
the order of suspension should be limited exclusively to 
those functions which relate to. the proceeding to remove 
the county clerk, and no other function should he con- 
ferred upon the appointee. 


Very respectfully, —, I’. N. Prout, 
February 1, 1901. | Attorney General, 


WARDEN OF PENITENTIARY—REMOVAL. 


The warden of the state penitentiary is removable at the will of 
the governor. 


Hon. Charles H, Dietrich, Governor of Nebraska, Lincoln. 

DEAR Str: I have received from the executive office a 
communication stating that J. H. Hopkins was appointed 
warden of the penitentiary July 10, 1899; that his appoint- 
ment was never presented to nor confirmed by the senate; 
that you have appointed to fill said office of warden, E. D. 
Davis, the appointment to take effect February 15, 1901; 
and that your said appointment has been confirmed by the 
senate. In this connection vou ask for. an opinion as to 
whether your appointee, E. D. Davis, may take possession 
of his office February 15, 1901. 

The statute providing for appointment of the warden is 
as follows:.":. , 

The warden shall be appointed by the governor, by and with the 
consent and advice of the senate, and shall hold his office for the 
term of two years, and until his successor shall be appointed anid 


qualified, unless sooner removed by the governor. (Compiled Stat- 
utes, ch. 86, sec, 3.) 


The statute quated,. requires the governor ‘to make the 
appointment. with the advice and consent, of the senate. 
The senate was not in session when the prese) nt ine umbent 
was appointed and .the appointment, could not,, therefore, 
have been approved at that,time.. The senate did, however, 
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convene January 1, 1901, and the appointment has not 
been confirmed. Though the present incumbent was ap- 
pointed for two years, I am of the opinion his successor 
could have been appointed any time after the convening of 
the senate and while the former appointment remained 
unconfirmed. The appointment of Mr. Davis has been made 
and confirmed by the senate in compliance with the require- 
ments of the statute, and I am of the opinion that, under 
the circumstances stated, his appointment may become 
effective February 15, 1901, according to its terms, and 
ner may take charge of the office at that time. 

The governor may also remove the present incumbent 
and fill the vacancy under another construction of the 
statute. A former charter of the city of Omaha contained 
the following provision: 

Said commissioner of health shall be appointed by the mayor, sub- 
ject to the approval of a majority of the council; shall hold office 


ror two years from date of appointment unless sooner removed or 
retired, 


This provision of the statute was construed by the su- 
preme court in the case of State v. Somers, 35 Neb. 322. In 
defining the power of appointment and of removal under 
the provision quoted, the court spoke as follows: 

Where, however, the right of removal is reserved in the appointing 
power without the necessity of making charges, it may be exer- 
cised in the discretion of the appointing power, even before the ex- 
_piration of the term. This principle is reeognized in State r. Roard, 
7 Neb. 42. 

A similar construction of like terms used in the statute 
authorizing the appointment of a warden, would give the 
governor power to remove the warden at will, though his 
appointment had the sanction of the senate. I know of no 
decision of the supreme court holding to a different rule, 
and that construction justifies the action already taken by 
you in appointing Mr. Davis. 

Very respectfully, F. N. Provt, 


February 1, 1901. Attorney General. 
7 
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NorMAL ScHOOL—RULES—FtU NDS—STATUTES. 


The board of education of the state normal school cannot adopt 
a valid rule providing that part of the funds created by imposing 
matriculation fees shall be used to pay railroad fare for pupils 
residing outside of a radius one hundred miles from the normal 
schoo] buildings. 


Hon. William K. Fouler, State Superintendent of Public 
Instruction, Lincoln, Neb. 
DEAR Sir: I have received your recent request for an 
opinion upon the following proposition : 
Iias the board of education of the state normal school power to 
adopt a valid rule authorizing the use of a limited sum of money to 
pay railroad fare for pupils residing outside of a radius one hundred 


miles from the normal school building, payment to be made from 
funds created by imposing matriculation or tuition fees” 


I appreciate the good motive in which the rule was sug- 
gested, but know of no law upon which it can rest. The 
statute relating to the state normal school does not, in 
direct terms, confer such authority. upon the board of edu- 
cation, and in my opinion it is not granted by implication. 
See sections 1-16, subdivision 13, chapter 79, Compiled 
Statutes. Section 15 declares: 

The exclusive purpose of this schoo) is the training and instruc- 
tion of persons, both male and female, in the arts of teaching and 


managing schools, and in the principles and practice of the various 
branches of learning taught in our public schools. 


I am convinced that a donation of money to pay a stu- 
dent’s railroad fare would not fall within the declared 
purpose of the statute, and that it would be an unwar- 
ranted use of the funds of the institution. The law itself 
points out another use for matriculation fees. Section 13 
provides: 

Students, when entering the school for the first time, shall pay a 
matriculation fee of five dollars. The moneys thus received shall 
be paid into the hands of the state treasurer, and shall be held as 
a library fund, and the board of education shall from time to time 


appropriate the same for the purchase of books for the normal 
school library. 
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I am not only of opinion that the legislature failed to 
grant the board power to pay railroad fare in the manner 
stated, but I think it is doubtful whether the legislature is 
clothed with authority to confer such power in the man- 
ner stated in the rule. If the proposed rule could be en- 
forced, transportation would be furnished free to a pupil 
residing one hundred and one miles away, while his neigh- 
bor living ninety-nine miles from the school would be 
obliged to pay fare. It is at least doubtful whether section 
15, article 3 of the constitution, forbidding local and special 
legislation, would permit the lawmaking power to enact a 
law granting such a privilege to one and failing to extend 
it to another similarly situated. 

Lam therefore of opinion that the proposed rule should 
not be adopted by the board. | 


Very respectfully, MN. Prout, 
February 12, 1901. Attorney General. 


OFFICES—STATE WEIGH MASTER—STATUTES—REPEAL. 
The office of state weighmaster has no legal existence. 


One cannot legally hold a public office under an appointment made 
by a board which depends alone for its existence upon a void 
statute, 


Legislation limited solely to conferring power on a board having 
no legal existence is ineffectual. 


A repealing clause in a void statute does not affect former legisla- 
tion. 


Hon. Charles H. Dietrich, Governor of Nebraska, Lincoln, 
DeAR Sir: I have received your recent letter informing 
me that there is a state weighmaster located at Omaha, 
with assistants at other places. In this connection you 
submit the following questions: 
1. Are the present acting weighmaster and assistants legally hold- 
ing their respective offices? 


2. Is there at the present time a state board of transportation, 
who is qualified to appoint a state weighmaster and assistants? 
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3. If there is no such board, is there any authority under the law 
for the appointment of a state weighmaster and assistants? 
4. If so, who is the appointing power? 


The legislature of 1891 passed “An act to create and 
regulate public warehouses and the warehousing, shipping, 
weighing and inspection of grain.” See Session Laws of 
1891, pp. 363-393. . Section 1c. page 392, of this act is as 
follows: 

That there shall be appointed by the state board of transportation, 


in all cities where there is state inspection of grain, a state weigh- 
master, and such assistance as shall be necessary. 


The appointment of state weighmaster and assistants 
was no doubt made under the foregoing provision by the 
board of transportation. The section quoted from the 
warehouse act of 1891 is part of the law “defining addi- 
tional duties of the board of transportation in counties with 
public warehouses,” and is one of the sections conferring 
such additional duties upon that board. The right of the 
weighmaster and assistants to hold and exercise their 
offices, therefore, depends upon their appointment by the 
board of transportation under the added powers conferred 
by the act of 1891. When that act was passed the board of 
transportation depended for its existence upon chapter 60, 
Session Laws of 1887. The validity of the act creating the 
state board of transportation was before the supreme court 
in State v. Burlington & M. R. R. Co., 60 Neb. 741, and 
following is the holding: 

Chapter 60, Session Laws 1887, is void, as that act as enrolled was 


not passed by the legislature in the mode prescribed by section 11. 
article 3 of the constitution. 


In Boales v. Ferguson, 55 Neb.,565, the following lan- 
- guage is used by the court:. __ 


An unconstitutional act. of the legislature is as ineffectual as 
though it had never been passed. Its invalidity dates from its en- 
actment and not from the time it is adjudged to be in conflict with 
the supreme law. 
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It is clear from these decisions of the supreme court that 
the state board of transportation had no legal existence in 
1891. when the legislature attempted to confer upon that 
board additional powers, among which was authority to 
appoint a weighmaster and assistants. There being no 
such board, and the act of 1891 not purporting to create 
one, that portion of the statute relating to added powers of 
the board was necessarily ineffectual. 

The whole of chapter 60, Session Laws of 1887, creating 
the state board of transportation, being void, it did not 
repeal chapter 65, Session Laws of 1885, providing for a 
board of railroad commissioners, and the validity of the 
act of 1885 was not impaired by the void act attempting to 
repeal it. The law relating to such attempted repeal has 
been stated thus: 


Where a repeal of prior laws is inserted in an act in order to the 
unobstructed operation of such act, and it is held une -onstitutional, 
the incidental provision for the repeal of prior laws will fall with 
it. (Sutherland on Statutory Construction, see. 175; Quinland rr, 
Rodgers, 12 Mich. 168.) 


The act of 1885, creating a board of railroad commis- 
sioners, if valid, was in force when the law of 1891, clothing 
the board of transportation with new powers, was enacted. 
In the two acts the names of the boards were different, 
Under the act of 1885 the board consisted of three mem- 
hers. The law of 1887 provided for a board of five mem-_ 
bers, and the powers of the two boards differ in many 
respects. I am satisfied that these new powers did not fall 
to the board of railroad commissioners as created by the 
act of 1885. 

In my view of the law, therefore, vour questions should 
be answered as follows: 

1. The present acting weighmaster and assistants are 
not legally holding their respective offices. 

2. There is not at the present time a state board of 
transportation qualified to appoint a state weighmaster 
and assistants. 
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3. There is no board with authority to appoint such offi- 
cers. 
4. There being no office of state weighmaster there can 
be no officer with power to appoint one. 
Very respectfully, Hey Fr. N. Prout, 
February 13, 1901. Attorney General. 


OFFICE—CHIEF GRAIN INSPECTOR. 


The office of chief grain inspector has no legal existence. 


Hon, Charles H. Dietrich, Governor of Nebraska. Lincoln. 

DEAR Stk: I have just received from the executive de- 
partment a communication containing the following in- 
quiry: 


Does the law of this state provide for the appointment of a chief 
grain inspector and an assistant grain inspector? 


In reply I beg to say that the offices named were, in a 
measure, dependent upon the law of 1887, creating a state 
board of transportation. The latter law having been de- 
clared void by the supreme court in State vr. Burlington & 
M. R. R. Co., 60 Neb. 741, Lam of the opinion that those 
offices fell with that law. My reasons for this conclusion 
are the same as those stated in my opinion forwarded to 
you February 13 and relating to the office of state weigh- 
master. 


Very respectfully, I’. N. Prov, 
lebruary 14, 1901. Attorney-General, 


COUNTIES—CONTRACTS—LEGAL NEWSPAPERS—STATUTES, 


The statutory provision requiring county boards to let to the lowest. 
competent bidders the contracts to supply books, blanks, and 
stationery, is not applicable to counties in which the cest of 
such supplies does not exceed $200 a year. 


The county board of Logan county should not let the contract for 
publishing its official proceedings to one who has not an estab- 
lished newspaper in the county. 
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A valid enactment repealing a law defining a legal newspaper, can- 

not be inserted in an act entitled “An act to provide for fur- 

' nishing state stationery, supplies, and printing,” since the con- 

stitution declares that “no bill shall contain more than one sub- 
ject, and the same shall be clearly expressed in its title.” 


James V. Hawkins, Esq., County Attorney of Logan 
County, Gandy, Neb. 

Dear Sir: I have received your recent letter in which 
you state there is only one paper published in Logan 
county; that the editor has been doing the county printing 
under a six-months’ contract; that he now refuses to do it 
except under a contract for a year, and that the cost of 
printing books, blanks and stationery does not exceed $200 
a year. You inquire whether the board must let the con- 
tract to him. 

Section 149, article 1, chapter 18, Compiled Statutes, 
provides: 

In all counties where the cost of furnishing the officers with hooks, 
blanks, and stationery shall exceed the sum of 3200 per year, the 
supplies for such purposes shall be let in separate contracts to the 
lowest competent bidder, who shall give bond for the faithful per- 


formance of his contract with at least two good and sufficient sure- 
ties. 


In my opinion the county board is-not obliged to let the 
contract for books, blanks, and stationery pursuant to the 
foregoing statutory requirements where the cost thereof 
does not exceed $200 a year, but may adopt a different plan 
for purchasing such supplies whenever the latter course 
would be for the best interests of the county. Under the 
facts stated the board may, therefore, decline to let to such 
editor the contract for furnishing books, blanks and sta- 
tionery. 

You also inquire whether the county board may let the 
contract for county printing to a person who has no news- 
paper in the county, but who agrees to establish one therein 
within ten days from the time of the letting of the contract 
to him. 
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In 1895 the legislature passed an act containing the fol- 
lowing provisions (Session Laws, 1895, ch. 49, p. 199) : 

Section 1. That no newspaper shall be considered a legal news- 
paper for the publication of legal and other official notices unless 
the same shall have a bona fide circulation of at least 200 copies 
weekly, and shall have been published within the county for 52 suc- 


cessive weeks prior to the publication of such notices, and be printed 
either in whole or in part in an office maintained at the place of 
publication, 

Sec. 2. That all legal and other official notices shall be published 
in a legal newspaper as defined in section 1 of this act, and that the 
affidavit of publication shall state that said newspaper is a legal 
newspaper, which affidavit shall be prima facie evidence of that fact. 

Sec. 3. The provisions of this act shall not apply in’ counties 
wherein but one newspaper is published, or in counties where no 
newspaper has been published for a period of one year prior to the 
publication of such legal or other official notices, or in counties 
where no newspaper is published having a circulation required in 
Section 1 of this act. 


If this act is in force it furnishes a reason why your 
county board should not let the contract for publishing 
official notices for the county to a publisher whose news- 
paper is not published in the county. 

The repealing clause of chapter 48, Session Laws of 
1897, includes chapter 49 of the act of 1895, defining a 
legal newspaper; but there is reason to question the effect- - 
iveness of that clause in so far as it applies to the act of 
1895 already quoted. The title of the later act is as fol- 
lows: 

An act to provide for furnishing state stationery. supplies, and 
printing, and to repeal chapter 68, Compiled Statutes of 1895, and to 
repeal sections 19, 20, 21, 22, 23 and 24 of chapter 48, Compiled Stat- 
utes of 1595, 

“Chapter 68, Compiled Statutes,” includes sections 1, 
2 and 3 of the act of 1895. You will observe that the legis- 
lative purpose, as stated in the title of the act, was to pro- 
vide for furnishing state stationery, supplies, and printing, 
and to repeal, with other laws, the act defining a legal 
newspaper—two different subjects. In State v. Lancaster 
County, 17 Neb. 85, the supreme court ruled as follows: 


OPINIONS, i. Su 


A provision in an amendatory act repealing an act not connected 
with the subject of the amendment is void. 


In view of the present condition of the statutes and the 
rulings of the supreme court, I do not think it advisable 
for the county board to let the contract for publishing 
official proceedings to one who has not an established news- 
paper in the county. 


Very respectfully, F. N. Prow, 
February 15, 1901, Aftorney General, 


TAXATION—PROPERTY OF FRATERNAL SOCIETIES. 
Property of fraternal societies is not exempt from taxation. 


J. M. Mohney, Esq., County Attorney of Furnas County, 
Beaver City, Neb. 

Dear Sir: In reply to your recent letter you are ad- 
vised that, in the opinion of this department, property of 
fraternal societies is not exempt from taxation under the 
provisions of section 2, article 9, of the constitution, and 
section 2, article 1, chapter 77, Compiled Statutes, exempt- 
ing from taxation property used exclusively for charitable 


purposes, 
Very respectfully, I’. N. Prout, 
February 18, 1901. Attorney General. 


STATUTES—COMPILATIONS—CONTRACTS—COPYRIGHT. 


The statute authorizing the compilation of the laws is part of the 
compiler’s contract with the state. . 


The compilation and publication of the Compiled Statutes of 1881 
and subsequent editions are private enterprises of the com- 
pilers. 

Catchwords, annotations, and indexes, in connection with the ar- 
rangement of the Compiled Statutes of Nebraska, are results of 
oviginal labor of the compilers, and are protected by copyright. 


Each edition of the Compiled Statutes of Nebraska contains new 
and. original matter which is protected by copyright. 
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The original work of the compiler of the Compiled Statutes of 1881 
will be protected by copyright until 1909, and the term may be 
extended until 1923, 


T'o the House of Representatives: 
I have received a copy of your resolution of February 14, 


reading as follows: 


Resolved, That the attorney general is  peaneaehuily requested to 
furnish this body with such information regarding the following 
questions as he may be able to obtain: 

1. The specific features of the contract between the state of Ne- 
braska and Guy A. Brown and his successor, H. 1H, Wheeler, whereby 
the said Guy A. Brown and H, H, Wheeler compiled, annotated, in- 
dexed, and prepared for publication the various editions of the laws 
of Nebraska since 1880, 

2. To what extent does the said Guy A. Brown, or his heirs, and 
H,. H. Wheeler hold copyrights on annotations, indexes, catchwords, 
or other matter or forms contained in said editions, and the length 
of time said copyrights will yet hold. 

3. The number of copies of the laws of the state that would be 
required by the stute in order to comply with the requirements of 
chapter 47, Compiled Statutes, and the probable cost per. copy of 
material, printing, and coe of the 1899 statutes. 


In response to this resolution I submit the following: 

1. The original edition of the Compiled Statutes of Ne- 
braska was published in 1881 under authority of an act of 
the legislature containing these provisions: 

The public acts now in force, including the Revised Statutes of 
1866, and the public acts and laws passed since that revision, and 
which may be passed by the legislature at its present session, 
shall be compiled, arranged and put into chapters, with appropriate 
heads and titles, and with reference to decisions of the supreme 
court, 

The said statutes shall be compiled and published by Guy <A. 
Brown, of Lancaster county, upon the condition that all expenses 
connected with the preparation and publication thereof shall be 
borne by him, and the sale price of each copy when published, shall 
not exceed $5; Provided further, that the said Guy A. Brown shall 
furnish to the state of Nebraska all copies of said statutes which 
may be required by the state, at a price not to exceed $2.50 per copy. 
(See Session Laws, 1881, ch. 79, p. 388.) 


I have been unable to find the compiler’s contract, but 
it would necessarily contain the foregoing provisions of 
the law. 
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2. It will be observed from the foregoing excerpts from 
the Session Laws that the publication of the Compiled 
Statutes of 1881 was a private enterprise undertaken by 
the late Guy A. Brown under authority from the legisla- 
ture. This compilation contained all the general laws in 
force in 1881. Subsequent editions were also private en- 
terprises of Guy A. Brown during his lifetime, and were 
continued after his death by H..H. Wheeler. 

The work of the compiler was a difficult task, prose- 
cuted at his own expense; and while any one may compile 
public statutes, the catchwords, annotations and indexes, 
in connection with the arrangement of the laws, were the 
results of original labor of the compiler, and the law pro- 
tects him in his right to the fruit thereof. To protect such 
rights is one of the purposes of copyright laws. The 
United States circuit court for the southern district of 
New York, in enforcing a compiler’s right to be protected 
from infringements, said: 

The subsequent investigator must investigate for himself from 
the original sources which are open to all. He cannot use the Inbors 
of a previous compiler, anime furandi, and save his own time by 


copying the results of the previous compiler’s study. (Banksx r. Me- 
Pivitt, 13 Blateh. 166.) 


Section 4953, Revised Statutes of United States, pro- 
vides that copyrights shall be granted for the term of 
twenty-eight vears; and under the next section an addi- 
tional term of fourteen years may be secured by the au- 
thor, if living, or by his widow or children if he is dead. 

The original work of the compiler of the Compiled Stat- 
utes of 1881 will, therefore, be protected by copyright until 
1909, and the term may be extended until 1923. Each sub- 
sequent edition contains new matter of substantial amount 
and value and is likewise protected by copyright. (Drone 
on Copyright, 146.) 

>. From information furnished by the secretary of state. 
I learn that it will require about 9,000 copies of the Ses- 
sion Laws of 1901 to make the distribution required by 
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chapter 47 Compiled Statutes, providing for publication 
and distribution of such laws. The Session. Laws of 1899 
were printed by North & Company at the rate of $2.49 a 
page, making the cost of the entire edition about $1,200. 
Very respectfully, Fr. N. Prout, 
February 19, 1901. Attorney General. 


UNIVERSITY LANDS—SALE—DEED. 
A deed conveving university land of the state should not be executed 
in favor of a person other than the purchaser or his assigns. 


Under a contract for the sale of university land of the state, the 
deed should not be issued to one whose only right thereto is 
based on an equitable or verbal assignment of the contract of 
purchase, 


Hon. George D, Follmer, Commissioner of Public Lands 
& Buildings, Lincoln, Neb. 

Dear Sir: I have the honor to acknowledge the receipt 
of your communication of recent date, in which you make 
inquiry of this office in relation to the sale to John Marley 
of university land described as follows: North one-half 
of the northwest one-fourth of section 28, township 28, 
range 10 west, in Holt county. 

Irom the correspondence transmitted with your letter, 
it appears that John Marley made a verbal assignment of 
the contract to his two daughters, they paying the father 
a certain sum in cash, and afterward paying out the con- 
tract to the state according to its terms. No written as- 
signment of the contract was made, though the daughters 
took it in their possession, where it remained until it was 
delivered for the purpose of procuring the deed. It also 
apnears that John Marley died intestate, leaviug heirs 
other than the two daughters. The daughters now make 
demand that a deed to the land be issued to them as as- 
signees of John Marley, deceased. Your inquiry is: “To 
whom shall the deed to the property be made?” 
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Section 7, chapter 80, Compiled Statutes of 189%, pro- 
vides : 

When the board of educational lands and funds becomes satisfied 
that full payment has been made on any tract of land heretofore 
sold, the governor shall, under the great seal of the state, issue a 
deed therefor to the purchaser or his assigns, and all deeds so issued 


shall be attested by the commissioner of public lands and buildings 
and a record thereof kept in his office, 


Under this section it is clear that the deed can only issue 
to the purchaser or his assignees. The sale contract in 
question bears no assignment, and while there may have 
been an equitable assignment of the contract by John Mar- 
ley to his daughters, yet that fact must be passed upon and 
determined by a court of competent jurisdiction. You 
have, in my judgment, no power to investigate that ques- 
tion, and the deed should be made to the purchaser, John 
Marley. 


Very respectfully, I. N. Prout, 
ebruary 19, 1901. Attorney General. 


SCHOOL DIstRicrs—TAXATION, 


In the school district of Blair the tax levy for school purposes, ex- 
clusive of school-bond taxes, may amount to 25 mills on the dol- 
lar of the assessed valuation. 


Mr. H.-N, McBride, Secretary of Board of Education, 
Blair, Neb, 

DEAR Sik: Your recent letter, directed to the superin- 
tendent of public instruction, has been handed to me for 
attention. 

You inquire whether the school board of the s¢hool dis- 
trict of Blair in’ Washington county “have exceeded the 
law in the amount of tax levied, viz., 20 mills general tax, 
and 5 mills sinking fund.” 

Blair is a city havinig a population of more than 1,500 
and less than ‘25,000 inhabitants.” The school district of 
Blair is, therefore, governed by the provisions of subdi- 
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vision 14, chapter 79, Compiled Statutes of 1899. Under 
section 24 of that subdivision, the aggregate school tax, 
exclusive of school-bond taxes, may amount to 25 mills. 
The 20-mill levy and the 5-mill levy do not exceed the limit 
fixed by statute. 


Very respectfully, I, N. Prout, 
February 19, 1901. Attorney General. 


STATE OFFICERS—SCHOOL” LANDS—DEEDs. 
The commissioner of public lands and buildings should not review 
or overrule official acts of his predecessors. 


Where state school-land was sold and deeded to the purchaser by 
the proper officers, their successors in office should not attempt 
to convey the same land to another person whose only claim 
thereto is that the deed should have been executed to him in 
the first instance. 


Hou. George D, Follmer, Commissioner of Public Lands 
and Buildings, Lincoln, Neb, 

Dear Sir: I am in receipt of your favor of February 18, 
in regard to land heretofore deeded to Elizabeth Knapp, 
being the west half of the northwest quarter of section 16, 
township 21, range 2 east, in which you say that you are 
now asked to issue another deed to the heirs at law of 
Philip Knapp, deceased, to correct an error in the former 
deed, which, it is said, should have been issued to Elizabeth 
Knapp for life, remainder to certain of the heirs of Philip 
Knapp, according to the terms of his last will and testa- 
ment. 

In reply I beg to sav that while a mistake was undoubt- 
edly made in the grantee of the deed already issued, yet it 
having been issued and delivered, and the grantee having 
departed this life, rights of other parties may have inter- 
vened. Your office has no power to sit as a reviewing board 
upon the acts of your predecessors or others. That power 
is reserved to the courts. 
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I therefore have to advise vou that vou should not issue 
the deed as requested, as the state is already divested of the 
title to the land in question. 

Very respectfully, I’. N. Prout, 

February 20, 1901. Aflorney General, 


SOLDIERS’ HoME—TITLeE To LAND, 


The state has a perfect legal tithe to the land upon which the sol- 
diers’ and sailors’ home at Grand Island is situated. 


One dollar and the location at Grand Island of the soldiers’ and 
sailors’ home are sufficient consideration for the section of land 
upon Which the institution is situated. 


Hon. George C. Humphrey, Chairman of the Committee on 
Soldicrs’ qaid Sailors’ Home, House of Representa- 
tires, ikcat Neh. 

Dear Str: | have the honor to acknowledge the receipt 
of your communication of February 6, asking the opinion 
of this office upon the following question : 

If the State of Nebraska should cease to maintain a soldiers’ and 


sailors’ home at Grand Island, is the title to the land of that insti- 
tution securely vested in the state of Nebraska? 


The land referred to is section 5, township 11 north, 
range 9 west, of the 6th P. M., upon which is now located 
the soldiers’ and sailors’ home near Grand Island. 

In reply to your inquiry I beg to say that I have before 
me an abstract of the title to said land, which I have care- 
fully examined, and which, excepting a few minor defects 
now cured by the statute of limitations, seems to vest a 
perfect title in fee simple in the state of Nebraska. One 
link in the chain of title, which is missing, is a deed from 
the Union Pacific Railroad Company to the north half of 
the southwest quarter of said land. There appears of 
record, however, a final receipt from the land commission- 
ers of the railroad company, which shows that the full con- 
sideration has been paid for the land. A deed from the 
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company can probably be procured by calling its attention 
to the fact. In any event the ten years’ adverse possession 
has perfected the title. 

The soldiers’ and sailors’ home was created by an act of 
the legislature of 1887 (Session Laws, ch. 82). Section 3 
of the act is as follows: 


Such soldiers’ and sailors’ home shall be located not less than 
three miles nor more than six miles from the corporate limits of 
the city of Grand Island; Provided, there shall.be donated and con- 
veyed to the state of Nebraska in fee simple, not less than 640 acres 
of land suitable as a site for said institution, to be approved and 
accepted by the board of public lands and buildings. If such lands 
shall not be donated and conveyed within 30 days after this act 
shall take effect, then the board of public lands and buildings shall 
locate and establish the same at some other suitable point, where 
such donation shall be made, having regard to the welfare of the 
institution and the health of its inmates. 


Within the time mentioned,deeds were properly executed 
conveying to the state all of section 5, township 11 north, 
range 9 west, except the right of way of the Grand Island 
and Wyoming Central Railroad Company on the south 
half of the said section. The consideration expressed in 
each of the deeds is “The sum of one dollar, and the loca- 
tion at Grand Island of the soldiers’ and sailors’ home, as 
per act of the legislature of the state of Nebraska entitled . 
‘An act to establish and maintain a soliders’ and sailors’ 
home.” This is a good and valuable consideration and 
has been fully complied with on the part of the state. The 
deeds imposed no conditions or obligations on the state, 
but contained the usual grant of fee simple estates with 
full covenant of warranty. 

It is, therefore, the opinion of this department that the 
title to said land is securely vested in the state of Ne- 
braska, without reference to what use may be made of the 

- land in the future. 
Very respectfully, aS F. N. Prout, 

February 21, 1901. Attorney General, 
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CouNtTY BOARD—PUBLICATION OF TAX-LIST—FEEs. 


Where a county board lets to the lowest bidder the contract to pub- 
lish the delinquent tax-list, he is bound by his bid, though it 
requires him to make the publication for less compensation than 
the fees .fixed by statute. 


Where a portion of the fees collected by a county treasurer for pub- 
lishing the delinquent tax-list remains in his hands after paying 
the printer, the remainder should be placed in the general fund 
of the county. 

A. N. Corbin, Jr., County Attorney of Burt County, 

Tekamah, Neb. 

DeAR Sir: You ask for the opinion of this department 
as to whether the county board may let to the lowest bid- 
der the contract for publishing the delinquent tax-list; and 
if so, whether he will be bound by his bid, where it is lower 
than the fees which the county treasurer is required to 
collect therefor under the provisions of section 109, article 

SS. chapter 77, Compiled Statutes. 

The question of the right to compel the county board to 
let such a contract to the lowest bidder was presented to 
the supreme court in the case of State v. Lincoln County, 
39 Neb. 350. In that case the court held that while there 
was no law requiring the county board to let the contract 
for printing the delinquent tax-list to the lowest bidder, it 
was within their discretion to do so. This case followed 
the earlier case of State vr. Diron, 24 Neb. 111. The power 
of the county board to let the contract to the lowest bidder 
having been recognized by the supreme court, it neces- 
sarily follows that such a bidder will be bound by the 
terms of his agreement, though it requires him to make 
the publication for less compensation than the fees fixed 
by statute. 

Where a portion of the fees collected by the county 
treasurer remains in his hands after payment of the 
printer, I am of the opinion that it is his duty to place the 
same in the general fund of the county. 


Very respectfully, I’. N. Prout, 
February 22, 1901. Attorney General. 
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VILLAGE TRUSTEES—V ACANCY—APPOINTMENT. 


Where a vacancy occurs in the office of village trustee during the 
first year of a two-year term, some one may be appointed to 
serve until his successor is qualified, and the latter, at the next 
election at which the vacancy can be filled, should be elected for 
the remainder of the two-year term. 


B. F. Eberhart, Esq., County Attorney of Dundy County, 
Benkelman, Neb. 

Dear Sir: I have received your recent letter stating 
that in 1900 your village elected three trustees to serve two 
years and two to serve one year and that there is a vacancy 
in one office for the two-year term. In this connection you 
ask : 

Will the member appointed in his place by the board, as provided 
for under section 103, chapter 26, Compiled Statutes, hold to the end 


of the full term, or must he be elected for the remainder of the 
term at the coming spring election? 


The corporate powers of villages is vested in a board of 
trustees. Section 41, article 1, chapter 14, Compiled Stat- 
utes, relates to their election, and is as follows: 

The corporate powers and duties of every village shall be vested in 
the board of trustees, to consist of five members, two of whom 
shall be elected to serve one year, three of whom shall be elected to 
serve two years, said election to take place at the first annual elec- 
tion after passage of this act; and at each alternate election there- 
after, two shall be elected to serve two years and three shall be 
elected to serve two. years. 


The statute creating village boards and establishing a 
government for villages does not make provision for filling 
vacancies in the offices of village trustees. That subject 
is therefore controlled by the statute making general pro- 
vision for filling vacancies in office. Under the facts 
already stated I am of the opinion that the appointment 
falls within the provisions of section 105, chapter 26, Com- 
piled Statutes, which is as follows: 


Appointments under the provisions of this chapter shall be in 
writing, and continue until the next election at which the vacancy 


OPINIONS, 99 


ean be filled and until a successor is elected and qualified, and be 
filed with the secretary of state, or proper township clerk, or proper 
county clerk respectively. 


The appointee would, therefore, hold his office “until the 
next election at which the vacancy can be filled, and until 
a successor is elected and qualified,” and such appointee’s 
successor should be elected for the remainder of the two- 


vear term. ' 
Very respectfully, I’. N. Provt, 
‘February 26, 1901. Attorney General. 


List OF JURORS—INFORMATION. 


In making a list of jurors county commissioners are not limited to 
any particular source of information, but may consult poll-books 
for names. 


L. B. Unkefer, Esq., County Attorney of Grant County, 
IT yannis, Neb. 

Dear Str: Your recent letter relating to the manner of 
selecting a list of jurors under section 658 of the Code of 
Civil Procedure, has been received. You ask whether the 
county commissioners may use poll-books in making the 
list, or whether they must write the list from memory. 

In making a list of jurors, “a proportionate number” 
must be selected from each precinct in the county. Each 
person selected should possess the qualifications enumer- 
ated in section 657 of the Code of Civil Procedure, The 
law does not require the commissioners to rely upon their 
memory in making selections. They are not limited to any 
particular source of information, but may consult poll- 
books for names, where such books are accessible. 

Very respectfully, F. N. Prout, 

February 27, 1901. - Attorney General. 
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COMMON—OPEN WELLS—ROAD OVERSEERS. 
f] 
Land owned by a non-resident and occupied by his lessee is not a 
common, 


Road overseers may securely cover wells situated on unfenced land 
owned by a non-resident and occupied by his lessee, but they 
have no authority to fill such wells. ° 


L. H. Cheney, Esq., County Attorney of Frontier County, 
Stockville, Neb. 


Dear Sir: I have received your letter asking for a con- 
struction of section 22a, article 1, chapter 4, Compiled 
Statutes, providing: 


. 


Hereafter it shall be unlawful for the owner or holder of any 
real estate in the state of Nebraska, to leave uncovered any well or 
other pitfall into which any stock may fall or receive injury; but all 
old wells not 'n use and every other pitfall shall be filled with dirt 
from the bottom to the level of the surface. Provided, That if any 
person shall make complaint to the road overseer of the road dis- 
trict in which any well or pitfall upon the land of any non-resident, 
in his district is open, it shall be the duty of such road overseer to 
immediately cause to be filled, or if such land is not a common, 
securely covered, such well or pitfall and file a bill for the same 
with the county clerk which, when approved by the county com- 
missioners, shall be filed with the treasurer of the county, and the 
same is hereby made a lien upon such real estate and the county 
treasurer shall collect the same as other tax is collected upon such 
real estate. 


Your statement of the facts and vour question are as 
follows: 


Our road overseers are finding a large number of these wells on 
land which is partly cultivated and part in pasture, but unfenced, 
and generally owned by a non-resident and leased to parties here. 
Should these wells, after due service, be securely covered or filled? 


I am satisfied that land owned by non-residents and oc- 
cupied by lessees is not a “common” within the meaning of 
the statute, or within the meaning of that term as defined 
by the courts. The lands described in vour letter are not, 
therefore, a common. As I construe the statute, it would 
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only warrant the overseers in securely covering wells sit- 
uated on lands owned by non-residents and occupied by 
lessees, 
Very respectfully, Fr. N. Prout, 
February 27, 1901, Attorney General. 


SOLDIERS’ RELIEF FUND—UNION SOLDIERS. 


Funds created under the aet of 1889 for the relief of Union soldiers 
cannot be used for the relief of Spanish-American soldiers. 


W. FF. Brans, Esq., Ogallala, Neb. 

Dear Str: T have received your recent letter asking 
whether the soldiers’ relief commission of your county may 
give relief to a Spanish-American soldier out of the funds 
in your hands, by virtue of the provisions of sections 17 
and IS, chapter 82a, Compiled Statutes, providing for the 
creation of such a fund by taxation. 

The act under which this fund was created by taxation 
was passed in 1889. As stated in the title of the act and 
in the act itself, the purpose of the fund is for the relief of 
“Chion soldiers, sailors and marines and the indigent 
wives, widows and minor children” of such union soldiers, 
sailors and marines. The term “Union soldier” is used in 
the section of the statute providing for the distribution of 
such fund. In the connection in which “Union” ts there 
used, it is defined in the Standard Dictionary as follows: 
“Pertaining to the Union, especially to the national gov- 
ernment during the Civil War of 1861-65; as a Union 
soldier.” 

[am therefore of the opinion that this fund was created 
solely for the benefit of “Union Soldiers,” sailors and ma- 
rines of the Civil War of 1861-65, and the indigent wives, 
widows and minor children of such union soldiers, sailors 
and marines, and that such fund could not be applied to 
the relief of a Spanish-American soldier, 

Very respectfully, I’, N. Provt, 

March 2, 1901. Attorney General. 
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OFFICER—ASSESSOR—APPOINTMENT. 


The mayor and council of the City of Tekamah have appointive 
power to fill a vacancy in the office of assessor. 


A. N. Corbin, Jr., County Attorney of Burt County, 
Tekamah, Neb. | 

Dear Sir: Your favor addressed to the attorney gen- 
eral is before me. You say that Burt county is under 
township organization; that the city of Tekamah is a 
separate township; and that there is a vacancy in the office 
of assessor. On this state of facts, you inquire who has 
power and authority to fill the vacancy. 

The mayor and city council have power and authority 
to make an appointment to fill the vacancy. Section 103, 
chapter 26, Compiled Statutes, and the case of State v. 
Plambeck, 36 Neb. 401, are decisive of this question, 

Very respectfully, Norris Brown, 

March 4, 1901. Deputy Attorney General. 


Town BoOARD—VACANCIES—APPOINTMENT., 


Where all the offices constituting a town board are vacant except 
that of justice of the peace, the latter may appoint a town clerk. 


A. M. Beresford, Esq., County Attorney of Harlan County, 
Alma, Neb. 
Dear Str: Ina letter dated February 27 you ask: 


In case the office of town clerk and assessor are both vacant, who 
should appoint—the county clerk, or the justice of the peace? 


Under section 19, article 4, chapter 18, Compiled Stat- 
utes, the town board consists of the town clerk, the town 
assessor, and the justice of the peace. According to your 
statement the offices are all vacant except that of the 
justice of the peace. The act creating this board makes 
no provision for appointments to fill vacancies in the mem- 
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bership of the board. The general provisions for filling 
vacancies in township offices are as follows: 

In township offices, by the town board, but where the offices of the 
town board are all vacant the clerk shall appoint, and if there be 


no town clerk, the county clerk shall appoint. (Compiled Statutes, 
ch. 26, sec. 103.) 


From this language it is clear that the county clerk can 
only appoint when all the offices constituting the town 
board are vacant. The county clerk cannot therefore make 
the’ appointment because the justice of the peace is still 
holding his office as a member of the town board. 

It was the intention of the legislature to provide au- 
thority for filling all vacancies in office, and since the 
county clerk has no power, in this instance, to appoint a 
town clerk, I am of opinion that duty devolves upon the 
justice of the peace, who is the only remaining member of 
the town board. | 

While this conclusion is not entirely free from doubt, 
the construction I have adopted is in harmony with the 
purposes of the act giving local officers control of local 
affairs. 

Very respectfully, I’. N. Provt, 

March 4, 1901. Attorney General. 


VILLAGE TRUSTEES—V ACANCY—APPOINTMENT. 


Where a vacancy occurs in the membership of a board of village 
trustees during the first year of a two-year term, the board may 
appoint some one to serve until his successor is qualified, and 
the latter, at the next election at which the vacancy can be filled, 
should be elected for the remainder of the two-year term. 


Mr. G. W. Locke, Village Clerk, Belden, Neb. 
DeaR Sir: In your favor addressed to the attorney gen- 
eral you say: 


In April, 1900, the trustees that were elected in the village of 
Belden did not qualify and the old board appointed members to fill 
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vacancies as fast as one of them moved away or resigned. Now are 
the rulings of these trustees legal? 


In my judgment the trustees, under section 103, chapter 
26, Compiled Statutes, had a right to fill the vacancies you 
describe, and the new board thus constituted would have 
the legal right to do business as a village board. 

A second inquiry is: 


Will it be legal to elect trustees at this general election, as fol- 
lows: Two for one year, and three for two years? 


It would be legal, in my opinion, at the April election, 
to elect trustees who shall fill the unexpired terms of those - 
who failed to qualify after being elected at the April 
election in 1900; and to elect trustees who shall succeed 
those whose terms expire in April this year and who were 
elected in 1900. 


Very respectfully, Norris Brown, 
March 9, 1901. Deputy Attorney General. 


PAUPERS—MAINTENANCE. 


A pauper who left the poorhouse in one county and went to another 
county Where he maintained himself until he gained a residence 
therein, may afterward become chargeable as a pauper in the 
latter county. 


Harvey C. Beebe, Bsq., County Attorney of Polk County, 
Shelby, Neb. 


Dear Sir: You request the opinion of this office on the 
following matters:. 


A man named Brown was an inmate of the Lancaster county poor- | 
house. He ran away from there and never was discharged by the 
authorities. He went to Nance county, was there about sixty days. 
came from Nance county to Polk county, and was sent to the poor- 
house therein, Polk county sued Nance county, holding it charge- 
able. Nance county's defense is that this man was a pauper of 
Laneaster county, never was discharged, and was therefore charge- 
able to it. Is the defense tenable? 
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In my judgment the fact that Brown was a pauper in 
Lancaster county prior to his residence in Nance county, 
is no defense to the suit of Polk eounty for his mainte- 
nance, provided he became an inmate of the Polk county 
poorhouse within thirty days after his arrival in said Polk 
county, (Compiled Statutes, ch. 67, see. 11.) 

The presumption is that his sixty days’ stay in Nance 
county made him a resident thereof. His relationship to 
the poorhouse in Lancaster county is entirely immaterial 
in vour suit, if he gained a residence in Nance county. The 
meaning of residence, as used in said chapter, is defined in 
section 15 thereof. 

Very respectfully, 
I. N. Prout, Attorney General, 

Mareh 15, 1901. By Norris Brows. Deputy. 


COUNTIES—DEFECTIVE BRIDGES—REPAIRS—DAMAGES, 


The duty of a county to repair bridges and to keep them in a safe 
condition for travel is not discharged by posting notice of their 
unsafe condition. 


A county, under some circumstances, may be liable in damages to 
one Who was injured on a defective bridge, though he crossed it 
in disregard of notice of danger. 


A dangerous bridge should be closed while it is being repaired. 
During the time a bridge is being repaired, the county should pro- 
vide proper safeguards against accidents, 
A, M. Beresford, Esq., County Attorney of Harlan County, 
Alma, Neb. 

Dear Sir: LT have received your letter of February 27, 
making this inquiry: 

Where county officers post on a county bridge notice that it is 
unsafe, is the county liable for damages to one who is injured while 
atteinpting to cross the bridge in disregard of the warning? 

It is the duty of the county to keep its bridges in repair. 
Under the provisions of sections 114 and 115, chapter TS, 
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Compiled Statutes, it is the duty of the county commis- 
sioners to commence to make suitable repairs within 
twenty-four hours after proper notice of defects. The 
duty to repair bridges and to keep them in a safe condition 
for travel is not discharged by posting notice of their un- 
safe condition. There might be circumstances under 
which the county would be liable to one who was injured 
while crossing the bridge in disregard of notice of danger. 
If the bridge is dangerous, the county’s only safe course is 
to close it while it can be repaired. (Weirs v. Jones 
County, 80 Ta. 351; Mullen v. Rutland, 55 Vt. 77.) While 
a bridge is undergoing repair it is the duty of the county 
to provide proper safeguards against accidents. (4 Am. 
& Eng. Ency. Law, 944, note 2.) 
Very respectfully, I’, N. Prout, 
March 18, 1901. Attorney General. 


JUDGES AND CLERKS OF ELECTION—APPOINTMENT. 


One who was appointed a judge of election prior to a general elec; 
tion, without reference to a city election, is competent, without 
further appointment, to act on an election board at a city elec- 
tion in the city in which he resides. 


The county judge, in revising the list of judges and clerks of elec- 
tion within a city or district within which any special or munici- 
pal election is to be held, may fill all vacancies in such offices. 


Ambrose C. Epperson, Esq., County Attorney of Clay 
County, Clay Center, Neb. 


Dear Sir: I have received from you a letter inquiring: 


Relative to the ‘appointment of clerks and judges of election in 
city and village elections, in cities having less than 1,500 inhabitants, 
do you think that under the provisions of section 17 of the election 
laws, the county judge has authority to appoint? 

If so, then in case a person having been appointed as a judge of 
election prior to a general election, without reference to the city 
election, resides in a city, is he competent, without further appoint- 
ment to act on an election board at the city election? 


OPINIONS. 107 


Section 17, chapter 26, Compiled Statutes, relates to the 
question under consideration. Among other provisions of 
that section are the following: 


The county judge of each county shall, at least one week prior 
to the first Tuesday in November of each year, appoint three judges 
and two clerks of election in each election precinct in the county, 
to serve for the term of one year. 

Said judges and clerks shall during their term of office act at all 
general, special, and municipal elections held in the county, pre- 
cinet, or city of which the voting precinct in which they reside forms 
a part. 

One week prior to any special or municipal election, the county 
judge shall revise the list of judges and clerks of election within 
the city or district within which the election is to occur, and all 
vacancies shall be filled as nearly as possible in the manner in which 
the original appointments were made. 


Under section 17 the county judge has authority, at least 
one week prior to the first Tuesday in November of each 
vear, to appoint three judges and two clerks of election in 
each election precinct in the county, to serve for the term 
of one vear. Such judges and clerks shall, during their 
term of office, act at all general, special, and municipal 
elections held in the county, precinet, or city of which the 
voting precinct in which they reside forms a part. 

As I understand the provisions of the statute, one who 
was appointed judge of election prior to the general elec- 
tion, without reference to the city election, is competent, 
without further appointment, to act on an election board 
at a city election in the city in which he resides. In my 
view of the law, the county judge in revising the list ot 
judges and clerks of election within a city or district 
within which any special or municipal election is to be held 
may fill all vacancies in such offices. 

Very respectfully, F. N. Prout, 

March 19, 1901. | . Attorney General. 
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VILLAGE OFFICERS—APPOINTMENT—ELECTION OFFICERS, 


In villages having not less than 200 nor more than 1,500 inhabitants, 
the village board of trustees should appoint the village clerk, 
treasurer, marshal, overseer of streets, and a board of health, 
but such officers should be elected by the people in villages 
having not less than 1,500 nor more than 5,000 inhabitants. 


Judges and clerks at a general election are qualified to act as judges 
and clerks of elections in villages in which they reside. 


Mr, Alexis (. Hart, Village Trustee, Franklin, Neb. 
Dear Sir: I have your favor in which vou request the 
opinion of this office on the following questions: 


1. Are the village clerk, treasurer, marshal and overseer of streets, 
and board of health elective officers, or has the village board the 
re to appoint them? 

. Has the village board suizority. to appoint judges and clerks 
“5 Sach Se at the regular spring election, or should the clerks and 
judges of election appointed by the county judge for the precinet 
act? 


To the first question I would say that section 47, chapter 
14, article 1, Compiled Statutes, provides for the appoint- 
ment of the village officers named above by the village 
board of trustees. This provision applies to and is the law 
governing villages in this state, having not less than 200 
nor more than 1,500 inhabitants. Section 60, chapter 14, 
article 1, provides for the election of those officers by the 
people. This provision applies to and governs villages in 
this state having more than 1,500 inhabitants and less than 
9,000. You do not state the population of Franklin. 

In answer to your second question I would say that the 
legislature, in 1897, passed an act authorizing county 
judges to appoint judges and clerks of election, and to 
amend section 17, chapter 26, Compiled Statutes of Ne- 
braska, 1895, and to repeal said original act. Said act 
provides that the judges and clerks so appointed shall, 
during their term of office, act at all general, special and 
municipal elections held in the county, precinct, or city, of 
which the voting precinct in which they reside forms a 
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part. In my judgment this law is applicable to villages, 
and the regular judges and clerks of election appointed by 
the county judge in 1900 are qualified to act as judges and 
clerks of village elections. 

Very respectfully, 


‘ I. N. Prout, Attorney General, 
March 20, 1901. By Norris Brown, Deputy. 


YSCHEATED LANDS—CLAIM AGAINST STATE. 


A claim of non-resident aliens for lands escheated to the state is not 
valid, where the value of such lands was not ascertained by ap- 
praisers. 

Hon, Burton BE. Wilcor, Chairman Committee on Claims, 

House of Representatives, Lincoln, Neb. 


Dear Sir: Iam in receipt of your favor of recent date 
enclosing the claim of Albert Goedde and Maria Hilden, 
against the state for $8,000. The basis of the claim is as 
follows: 

For money due upon the decree of the district court of Sioux 
county, upon a proceeding for the escheat of 640 acres of land, to- 
vyether with all water-rights, claims, applications, ditches, dams, 
flUumes, head-gates and laterals upon, appendant and appurtenant 
to, the said real estate whereof Herman Goedde died seized Feb- 
ruary 23, 1899, leaving these claimants his sole heirs, and they each 
aliens, as will appear from the transcript of the record hereto 
attached and certified by the clerk of the said court. 


You ask for the opinion of this department as to whether 
or not the same is a valid claim against the state. This is 
a claim filed with the auditor of public accounts by non- 
resident aliens for the value of lands which they assert 
were escheated to the state under the provisions of sections 
70-73, chapter 73, Compiled Statutes, restricting non-resi- 
dent aliens in their right to acquire and hold real estate 
in this state. 

_ No report of appraisers fixing the value of the lands ac- 
companies the transcript of the record of the court at- 
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tached to the claim, nor is the appraised value of the. 
estate, as ascertained pursuant to section 71, chapter 73, 
Compiled Statutes, anywhere certified by the proper 
officer. 

I am of the opinion therefore that the claim of these 
parties, as presented to the auditor, is not a valid claim 
against the state and that no appropriation for the pay- 
ment thereof should be made, 

Very respectfully, F. N. Prout, 

March 22,1901. Attorney General. 


TAXES—COLLECTION—REMOVAL OF CATTLE. 


Taxes assessed upon personal property become a lien thereon at the 
time the tax-books are received by the tax-collector. 


Where the owner of cattle upon which taxes have become a lien 
moves them into another county before paying the taxes, a tax- 
claim may be forwarded to the treasurer of such county, and the 
taxes may be collected there by distress or civil action. 


David G. Hines, Esq., County Attorney of Dundy County, 
Benkelman, Neb. 

Dear Sir: I have received your recent letter asking 
what course the county should pursue to collect taxes 
levied upon live stock which the owner drove into an ad- 
joining county after the lien of the taxes had attached. 

Among the provisions of section 89, article 1, chapter 77, 
Compiled Statutes, relating to the collection of taxes, I 
find the folowing: 

In case any person having personal property assessed, and upon 
which the taxes are unpaid, shall, in the opinion of the treasurer 
and town collector, be about to remove out of the county, or in 
any other manner seek to put his personal property out of the 
reach of the treasurer or collector, it shall be the duty of the treas- 
urer and town collector to collect such. taxes by distress or attach- 
ment, as the case may require, at any time after the tax has become © 
due. In case any person owing taxes remove, the treasurer and 


town collector shall, among other steps to collect such tax, forward 
when necessary such tax-claim to the treasurer or tax-collector at 
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‘the adopted residence or place of abode of such tax-debtor, and such 
taxes shall be collected at the latter place, as other personal taxes 
by distress or civil action, as the case may require, and return to 
the proper county, less such charges for collection, as are herein- 
before provided. 


Under these provisions of the statute, I am of the opin- 
ion your county treasurer may send to the treasurer of 
the county to which the owner of the live stock has re- 
moved them,—or to the proper tax-colleetor, if the county 
is under township organization,—a duly-authenticated 
claim for the unpaid taxes due from such tax-debtor to- 
gether with a distress warrant, which may be “collected 
at the latter place as other personal taxes by distress or 
civil action.” 

This course may be pursued under the state of facts 
stated in this instance, provided the taxes became a lien 
on the stock before it was sold and removed from your 
county. Taxes assessed upon personal property become 
a lien upon the personal property of the person assessed, 
from and after the time the tax-books are received by the 
collector as provided in section 139, article 1, chapter 77, 
Compiled Statutes. 

Very respectfully, I’, N. Prout, 

Mareh 22, 1901. Attorney General. 


EDUCATIONAL LANDS—LESSEES—DELINQUENTS—FEEs, 


Where lessees of educational lands refund to the commissioner of 
public lands and buildings the money expended by him in send- 
ing out notices of delinquencies, he should turn the money thus 
received over to the state treasurer for the benefit of the gen- 
eral fund of the state. 


Hon, George D. Follmer, Commissioner of Public Lands 
and Buildings, [incoln, Neb. 

DEAR Sir: I have received from your office a letter stat- 

ing that, for sending out notices to delinquents who lease 

educational lands, fifty cents is charged by your office to 
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each delinquent. In this connection you inquire whether 
these fees, when returned by delinquents to your office, 
should be placed in the general fund of the state, or in the 
temporary school fund. 

I take it for granted that this charge against delinquents 
is made as a reimbursement “for actual expenses incurred 
in leasing and otherwise looking after the educational 
lands,” under authority conferred by section 19, chapter 
80, Compiled Statutes. 

The money in question does not accrue to the state 
through the investment of school ‘funds, but is paid into 
your office as a reimbursement for expenditures paid out 
of the general fund of the state. I am unable to find any 
statute which would warrant you in placing these fees, or 
charges, in either the permanent or temporary school fund, 
and I therefore conclude that they belong to the general 
fund of the state. — 


Very respectfully, | F. N. Prout, 
March 22, 1901. Attorney General, 


STATUTES—INTEREST—SCHOOL District BONDS—REGISTRA- 
TION. 
A complete and valid legislative enactment containing a provision 
repugnant to another existing law, repeals the latter. 


A school district cannot lawfully obligate itself to pay a greater rate 
of interest on its bonds than 6 per cent. per annum. 

A school district bond bearing interest at a rate in excess of the 
limit fixed by law may be enforced to the extent of the principal 
and lawful interest, where the bond has been registered and 
negotiated. 

The auditor of public accounts should not register a school district 
bond which contains an obligation requiring the district to pay 
a greater rate of interest than that limited by statute. 


Hon. Charles Weston, Auditor of Public Accounts, Lin- 
coln, Neb. 


Dear Sir: I have received from your office a request 
for an opinion pointing out your duty in regard to register- 
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ing a school district bond bearing 7 per cent. interest per 
annum. 

Irom your statement of the facts I infer that the bond 
is legal and valid in all respects unless the provision for 
payment of 7 per cent. interest exceeds the limit fixed by 
law. The question for consideration arises from conflict- 
ing legislative enactments. One section of the statute 
limits the rate of interest on school district bonds to 7 
per. cent., while another section limits it to 6 per cent. 
Subdivision 15, chapter 79, Compiled Statutes, was en- 
acted in 1879 and provides for the “issuing and payment 
of school district bonds.” Section 6 of that act is as fol- 
lows: 


The bonds issued under this subdivision shall draw such interest 
us shall be agreed upon, but not to exceed 7 per cent. per annum. 


[In 1899 section 10, chapter 44, Compiled Statutes, relat- 
ing to interest, was amended so as to contain, among other 
provisions, the following: 

No bond hereafter issued by any county, city, township, precinct, 


er schoo] district shall draw interest at a rate exceeding 6 per cent. 
per annum. 


~The school district bond presepted to you for registra- 
tion and bearing 7 per cent. interest was evidently issued 
under the impression that the act of 1879 is still in force, 
but in my opinion section 6 of the act of 1879 was repealed 
by the later statute quoted, though the latter did not in ex- 
press terms repeal the earlier act. In State v. Maqney, 52 
Neb, 509, the supreme court stated the rule of law ap- 
plicable in such cases, as follows: 


A legislative act, valid and complete in itself, which contains a 
provision repugnant to some other existing Jaw, repeals such law 


by implication, 


The following authorities are in harmony with the case 
already cited: State vr. Moore, 48 Neb. 873; Smails v. 
White, 4 Neb. 353; Jones v. Davis, 6 Neb. 33; State v. Mac- 
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cuaig, 8 Neb. 215; State v. Whittemore, 12 Neb. 252; State 
v. Page, 12 Neb. 386; State v. Ream, 16 Neb. 681; Ballou v. 
Black, 17 Neb. 389; Herold v. State, 21 Neb. 50; State v. 
Arnold, 31 Neb. 75; Brome v. Cuming County, 31 Neb. 
362; State v. Benton, 33 Neb. 823; Stale v. Bemis, 45 Neb. 
724. 

_ Section 6, subdivision 15, chapter 79, Compiled Statutes, 
authorizing 7 per cent. interest on school district bonds, 
has been repealed, therefore, and section 10, chapter 44, 
Compiled Statutes, providing that no bonds hereafter 
issued by any schoo] district shall draw interest at a rate 
exceeding 6 per cent. per annum, is in force. 

The bond in question, according to its terms, bears 7 per 
cent. interest—a rate in excess of the limit fixed by law. 
The obligation of the school district to pay one per cent. 
interest in excess of the rate limited by statute, was there- 
fore a violation of law, and to that extent is void; but not- 
withstanding this conclusion, I am convinced that if the 
bond were registered and negotiated the courts would re- 
quire the school district to pay the face of the bond after 
maturity and 6 per. cent. interest per annum. In the case 
of City v. Wakefield, 25 111., 320, it was shown that the city 
of Quincy had issued a bond bearing 12 per cent. interest 
in disregard of a statute limiting the rate of interest to 8 
per cent. It was urged that the bond was void because the 
city had no power to issue a bond bearing a rate of interest 
higher than 8 per cent; but the supreme court overruled 
this contention, saying: 

The bond is valid and binding on the city with interest to be cal- 
culated at 8 per cent. per annum. It is not vitiated by the excess, 
but only pro tanto, and the court trying the case should have made 
the deduction and given judgment for the bond with interest at § 


per cent, per annum, the city having no power to stipulate for inter- 
est beyond that rate. 


The following cases sustain the same rule: Johnson v. 
County of Stark, 24 Ill. 92; Mygatt v. City of Green Bay, 
1 Biss. [U. 8. C. C.] 298. , 
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Though the bond in question is only partially invalid, 
and, if registered and negotiated, might be enforced to the 
full extent of the obligation except as to the excess of one 
per cent. interest, it does not follow that it is your duty to 
register the bond. On the contrary I am convinced that 
you should decline to register it. Section 9, subdivision 15, — 
chapter 79, Compiled Statutes, authorizing the auditor to 
register school district bonds, requires him in his certifi- 
cate of endorsement to state that the bonds were issued 
pursuant to law. Where, as in the present instance, the 
bond shows on its face that a statute has been disregarded, 
it is not your duty to certify that it was issued “pursuant 
to law.” 

But even if you had discretionary power to register the 
bond and to state in your endorsement thereon that the 
statute limits the rate of interest to 6 per cent. and that as 
thus limited the bond is valid, the practice of negotiating 
municipal securities which contain on their face obliga- 
tions at variance with statutory provisions should not be 
encouraged. Such an endorsement might have a tendency 
to cast suspicion upon the security, make it less salable, 
and impair to some extent the credit of the school district. 
The school district should have an opportunity to avoid 
this result by the issuance of a new bond in conformity to 
law. | 

As already stated, I am of the opinion that you should 
decline to register the bond. 

Very respectfully, F. N. Prout, 

March 25, 1901. Attorney General. 


COUNTIES—SOLDIERS’ RELIEF FUuND—Puesniic BoArps. 


The soldiers’ relief commission may pay the funeral expenses of a 
deceased indigent soldier, without requiring his surviving rela- 
tives to testify that they are unable to pay such expenses. 


The act of a majority of the members of a public board is binding, 
where all assembled or had notice to be present at the meeting, 
unless the statute requires the concurrent action of all. 
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A. 8. Alexander, Esq., County Attorney of Banner County, 
Herrisburg, Neb. 

DeaR Sir: I have received your letter of March 21, ask- 
ing whether, in the opinion of this department, the soldiers’ 
relief commission of your county may pay the funeral ex- 
penses of a deceased indigent soldier, without requiring 
his surviving relatives to testify that they are unable to 
pay such expenses. You also ask whether a majority of 
the board have power to grant relief in case one member 
objects. , 

The statute providing for the creation and distribution 
of a soldiers’ relief fund does not prescribe the manner in 
which the commission shall ascertain the facts upon which 
they are to decide that relief shall be granted or denied. 
(Compiled Statutes, ch. 82a, sec. 19.) The manner of as- 
certaining such facts is left to their discretion. They are 
responsible for their decisions, and if they have sufficient 
information to justify a conclusion without swearing and 
examining witnesses, they may properly dispense with 
those formalities. 

The action of a majority of the members of the soldiers’ 
relief commission may bind the board at a regularly-called 
meeting where all were present and participated, or where 
all were notified of the meeting and had an opportunity 
to attend. (Jn re State Treasurer’s Settlement, 51 Neb. 
116.) | 

Very respectfully, IF. N. Prout, 

March 25, 1901. Attorney General. 


ScHoot LANDS—RELINQUISHMENT—HOMESTEAD. 


Refore the state’s selection of indemnity school land in Boyd county 
has been approved by the department of the interior at Wash- 
ington, the state by legislative enactment may relinquish its 
interest in a portion thereof in favor of a homesteader, where 
the state is permitted to select in lieu of the land thus relin- 
quished an equal amount of land in the Fort Randall military 
reservation in the same county. , 
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Hon, Charles H, Dietrich, Governor of Nebraska, Lincoln. 
DrAR Sir: After an examination of senate file No. 215 
in connection with the record in the office of the commis- 
sioner of public lands and buildings, I submit the following 
in response to an inquiry from the executive office: 
Alexander H. Blair’s homestead is part of the indemnity 
school land selected by the state, but the selection has not 
been approved by the government, and the state may select 
an equal amount of other land in the Fort Randall military 
reservation. The record of the United States land office, 
copy of which is on file in the office of the commissioner of 
public lands and buildings, shows that Blair’s claim is a 
just one made in good faith. The department of the in- 
terior at Washington decided that if Blair will procure 
the state’s relinquishment to’the tract in question, his ap- 
plication will be given equitable consideration and the 
state will be allowed to select other lands of equal area 
from any of the undisposed of odd numbered sections in 
said reservation. Since the selection made by the state 
has not been finally approved, and since the state may 
select other land in lieu of Blair’s homestead, the state may 
relinquish its right to the land described in senate file No. 
215, without violating any provision of the constitution. 
: Very respectfully, F. N. Provt, 
April 1, 1901, Attorney General. 


(JUARANTINE—POWER OF COUNTY COMMISSIONERS, 

In absence of statutory authority county commissioners have no 
power to make and enforce quarantine regulations. 

Under the statutes governing cities of the second class and villages, 
city and village officers have jurisdiction to enforce quarantine 
within five miles of a city or village. 

G. A. Eberly, Esq., County Attorney of Stanton County, 

Stanton, Neb. 
DEAR Sik: Your letter inquiring about the right of the 
county commissioners to enforce quarantine regulations, 
has been received. 
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I understand that the present legislature passed senate 
file No. 116, which is a bill for an act to prevent the spread 
of infectious and contagious diseases, and that the bill has 
been signed by the governor, but, owing to the fact that it 
contains no emergency clause, has not gone into effect. 
This bill provides that the county boards of the several 
counties shall have power to make and enforce regulations 
to prevent the introduction and spread of contagious dis- 
eases in the unincorporated territory of the county and to 
make and enforce quarantine rules for that purpose. 

Before this law goes into effect there will be no statute 
authorizing the county commissioners to enforce quaran- 
tine regulations to prevent the spread of smallpox. 

Under the statute governing cities of the second class 
and villages, city and village cfficers have jurisdiction to 
enforce quarantine within five miles of a city or village. 
The proper exercise of this power by city officers may 
afford protection in many country places. 

Very respectfully, F. N. Provt, 

April 1, 1901. Attorney General. 


OFFICER—MEMBERS OF LEGISLATURE—ELIGIBILITY. 


One holding a federal office or a lucrative office under authority of 
the state is not eligible to membership in the state legislature. 


Hon. Charles H. Dietrich, Governor of Nebraska, Lincoln. 

DEAR Str: Replying to your request for the opinion of 
this office on the eligibility of members of the legislature 
to hold office under authority of the United States, or any 
lucrative office under the authority of this state, I beg to 
say that in my judgment section 6, article 3, of the con- 
stitution settles this question. Said. section, among other 
things, provides: ) 

No person holding office under the authority of the United States, 


or any lucrative office under the authority of this state, shall be 
eligible to or have a seat in the legislature. 


OPINIONS. 119 


The plain import of the above language is that no citizen 
is eligible to be a member of the state legislature and at 
the same time hold any office under the authority of the 
United States, or any other lucrative office under the au- 
thority of this state. 

The constitution further provides that the provision 
above quoted does not extend to precinct or township offi- 
cers, justices of the peace, notaries public or officers of the 
militia. The constitution further provides, in section 13, 
article 3: 

No person elected to the legislature shall receive any civil appoint- 
ment within this state from the governor and senate during the 
term for which he has been elected; and all appointments, and all 
votes given for any such member for any such office or appointment, 
shall be void. Nor shall any member of the legislature, or any state 
officer, be interested, either directly or indirectly, in any contract 
with the state, county, or city, authorized by any law passed during 


the term for which he shall have been elected, or within one vear 
after the expiration thereof. 


This language needs no interpretation; it speaks for 
itself. 
Very respectfully, EF. N. Provt, 
April 2, 1901. Attorney General, 


LHiGHWAYS—REPAIRS—MANDAMUS—COUNTIES. 


A road overseer should keep the highways in his district in proper 
repair for travel. 


The duty of a road overseer to assist within his district in repairing 
a highway on the line between two counties may be enforced by 
mandamus, where he has the means for repairs at hand. 


In « proper case the road overseer of a district in one county may 
apply for mandamus to compel -the road overseer of an adjoin- 
ing district in another county to assist in repairing the highway 
on a county line between the districts. 


Upon failure of a county to assist in repairing a highway on the 
boundary-line between such county and another county, the lat- 
ter may make the necessary repairs and recover from the former 
one-half of the expenses. 
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A. M. Beresford, Esq., County Attorney of Harlan County, 
Alma, Neb. 

DEAR Sir: I have received your letter stating that Har- 
lan and Furnas counties had established a public road on 
the boundary line between the counties; that adjoining 
land owners in both counties consented to the opening of 
the road; and that one of the road overseers in Furnas 
county refuses to join with the proper officer in Harlan 
county in improving that portion of the road within their 
jurisdiction. You inquire what course should be taken by 
the officers of Harlan county to enforce their rights in the 
premises. 

My understanding of the road law (Compiled Statutes, 
ch. 78) is that it is the imperative duty of a road overseer 
to keep the highways in his district in proper repair for 
travel. Section 35, chapter 78, Compiled Statutes, declares 
that “all expenses in keeping public roads on county lines 
in repair shall be paid equally by the counties interested.” 

In case the road overseer in Furnas county refuses, after 
notice, to render the proper assistance when he has the 
means to do so at hand, he may be mandamused to per- 
form his duty, on application of the overseer of Harlan 
county. (Commissioner of Highways v. Commissioner of 
Highways, 74 Ill. App. 185.) “Mandamus is the proper 
remedy to compel an officer to improve a highway, where it 
is his imperative duty to do so.” (Elliott on Roads & 
Streets, sec. 6S7, and cases cited in note.) 

If the remedy by mandamus should fail through lack of 
means on part of the overseer, or for any other cause, Har- 
lan county still has a remedy. Under section 117, chapter 
78, Compiled Statutes, Harlan county may be held liable 
for damages resulting from a failure to keep the highway 
in repair, and could not avoid liability under the statute 
by alleging that Furnas county refused to perform its 
share of the work in repairing the road. The way for your 
county to avoid liability for damages is to keep the road in 
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repair; and since Harlan county would be liable for dam- 
ages resulting from defects,in the road, it must have the 
power to make necessary repairs upon failure of Furnas 
county to bear one-half of the burden. (Douglas County 
vr. Taylor, 50 Neb. 535.) 

If the overseer in Furnas county cannot be compelled 
to perform part of the work and pay part of the expense 
of the improvement, then it is clear to my mind that the 
proper officer of Harlan county may make the necessary 
repairs, and that Furnas county will be liable for one-half 
the expense. (Ntate v. Gorham, 37 Me. 451.) 

Very respectfully, : I’, N. Prowt, 

April 3, 1901. Attorney General. 


SALOON-KEEPER'S BOND—SURETY COMPANY. 
A surety company may become surety on a saloon-keeper’s bond. 


Mr. H.W. Sehoettger, Arlington, Neb. 

Dear Sir: I[ have received your recent letter asking 
whether a surety company may be accepted as surety on the 
bond of a saloon-keeper. 

Section 6, chapter 50, Compiled Statutes, provides that 
such a bond shall be executed by at least “two good and 
sufficient sureties, freeholders of the county in which the 
license is to be granted”; but in my judgment the section 
cited was so modified by section 188a, chapter 16, Compiled 
Statutes, as to allow a surety company to become surety on 
a saloon-keeper’s bond. 


Very respectfully, EK’. N. Prout, 
April 3, 1901. Attorney General, 


VILLAGES—ELECTION OFFICERS—V ACANCIES. 


On a dav appointed for holding a village election in an incorporated 
village, the electors present may fill vacancies in the offices of 
judges and clerks of election. 
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Mr. John Steinbaus, Chairman Village Board, Culbertson, 
Neb. ; 


Deak Siz: I have received your letter of April 3, stating 
that your village board published a call for the recent 
village election as required by law; that there were no nom- 
inations filed with the clerk; that no tickets were printed, 
and that on election day the citizens organized an election 
board and held an election, closing the polls at 6 o’clock 
P. M. In this connection you inquire whether the election 
was legal and whether the old board should issue certifi- 
cates of election to the new officers. ’ 

An investigation of this question does not fall within 
the line of my official duties, but I have considered the 
matter for the reason that you have no city attorney and 
that your county attorney is absent from home. 

The power of the electors of a village to fill vacancies in 
the election board is granted by section 51, article 1, chap- 
ter 14, Compiled Statutes, and I take it for granted that 
their action in organizing the election board in this in- 
stance was taken in compliance with the statute cited. 

Under the facts stated I am of the opinion that the elec- 
tion was legal and that it is the duty of the village board 
to issue certificates of election to the new officers. 


Very respectfully, I. N. Prout, 


April 4, 1901. Attorney General. 


RAILROADS—ABANDONED STATION—MANDAMUS. 


A railroad company may be required by mandamus to restore rail- 
road facilities at an abandoned station. 


Mr. Charles Dawson, Savage, Neb. 

Drar Sir: I have received from George W. Fannon a 
letter stating that the Great Northern Railroad Company 
has closed its station at Savage, and asking me to advise 
you what action should be taken to restore to the citizens 
of that place their rights to railroad facilities. 
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‘I have had this matter under consideration for several 
days, and in reply to the request of Mr. Fannon I beg to 
say that on November 21, 1900, the supreme court of this 
state, in the case of State v. Burlington & M. R. R. Co., 60 
Neb. 741, held that the act creating the state board of 
transportation is void. The effect of this decision was to 
reinstate an act of a similar nature passed in 1885, creat- 
ing a board of railroad commissioners. At the recent ses- 
sion of the legislature an act was passed repealing the act 
of 1885. Since these enactments providing for the regula- 
tion of railroad companies were declared void by the court, 
or were repealed by the legislature, I do not know of any 
statute authorizing the attorney general to institute an 
action against a railroad company to restore railroad fa- 
cilities at an abandoned station; but I am of the opinion 
that the railroad company may be required, without official 
aid from this office, to maintain a station at Savage, if one 
is necessary, 

In the case of State v. Republican V. R. Co., 17 Neb. 647, 
and 18 Neb. 512, the supreme court, by a writ of mandamus 
required that company “to build within the corporate 
limits of the city of Blue Springs, a depot, and to lay down 
the necessary sidetracks and switches, and to stop its 
trains thereat for the proper transaction of business.” The 
constitutional and statutory provisions under which re- 
lief was granted in the case last cited are still in force. 

You may therefore employ private counsel and in an 
action for mandamus enforce your rights in the premises. 


Very respectfully, IF. N. Prout, 
April 5, 1901. Attorney General. 


SECTION-LINE ROADS—DAMAGES. 


Before the opening of a section-line road there must be proceedings 
upon proper notice to ascertain the damages for the lands taken 
for the highway. 
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T. D. Meese, Esq., County Attorney of Wheeler County, 
Bartlett, Neb. 

Dear Str: I have received your letter asking whether 
the county authorities may open a section-line road with- 
out compensating land-owners whose property has been 
taken for the highway. 

It has been established by a long line of decisions in this 
state that a land-owner cannot be compelled to surrender 
his property for public use without just compensation, 
This rule as applied to section-line roads was stated in 
Lewis v. City of Lincoln, 55 Neb. 1, as follows: 

A resolution adopted by a board of county commissioners pur- 
porting to establish a section-line road, within the county for which 
they are acting, is valid as a preliminary order; but before such 


road can be actually opened there must be a proceeding upon 
proper notice to ascertain damages, 


This rule does not conflict with the case of Demary v. 
Carlson, 58 Neb. 546, to which you have made reference in 
your letter. } 


Very respectfully, I’. N. Prout, 
April 8, 1901. Attorney General. 


ScHOOL DiIsTRICT—INDEBTEDNESS—T AXES. 
School districts have only such powers as are conferred by statute 
or necessarily implied therefrom. 


For the current expenses of running schools a school district cannot 
incur indebtedness greater in amount than its revenue from all 
sources. 


Taxes when levied by a school district constitute a fund against 
which warrants may be drawn. 
Hon. W. K. Fowler, State Superintendent of Public In- 
struction, Lincoln, Neb. 
Dear Sir: I have received your letter inquiring whether 
school districts may incur indebtedness greater than their 
receipts from all sources, 
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School districts have no powers except those conferred 
by statute or necessarily implied therefrom. Their abil- 
ity to pay debts is restricted by laws authorizing them to 
levy taxes, within fixed limits only, and by the funds aris- 
ing from such levies, from fines, and from other lawful 
sources. For the current expenses of running their schools 
they cannot incur indebtedness greater in amount than 
their revenue from all sources, and where a contract for 
such expenses provides for payment of a sum in excess 
thereof it is, to that extent, void. It does not follow, how- 
ever, that taxes must actually be paid into the treasury 
before they can be made a basis for incurring debts. The 
supreme court has recently said: 

Taxes levied at the annual school meeting held just prior to the 


commencement of the school year constitute a fund against which 
warrants may be drawn, (Zimmerman v. State, 60 Neb, 653.) 


Very respectfully, F. N. Prout, 
April 9, 1901. i Attorney General. 


ScHoot LANDS—LEASEHOLDS—TAXATION—MANDAMUS, 
The leaseholds of all persons occupying school land under contracts 
with the state are assessable as personal property, 


Performance of the duty of an assessor to assess a leasehold as 
personal property may be enforced by mandamus. 


W. R. Ellis, Esq., County Attorney of Know County, 
Bloomfield, Neb. 


Dear Str: T have your favor of the 8th instant request- 
ing the opinion of this office on the question of the taxa- 
tion of school land. 

There can be no doubt as to the law on this question. 
The law contemplates the taxation of all property in the 
state not .specifically exempted by statute. Section 2, 
article 1, chapter 77, Compiled Statutes, exempts all prop- 
ertv belonging to the state from taxation. Leasehold 
estates, including leases of school lands, are taxable under 
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section 5 of the same act. They are assessable as personal 
property under section 12, which provides: 

When real estate is exempt in the hands of the holder of the fee, 
and the same is contracted to be sold, the amount paid thereon by 
the purchaser, with the enhanced value of the investment and im- 
provement thereon until the fee is conveyed, shall be held to be’ 
personal property and listed and assessed as such, in the place where 
the land is situated. 


From these provisions it must appear that the assessors 
should assess the leasehold estates of all persons holding 
school land, under lease or contract, as personal property, 
and in the event of their failure to do so, you should in- 
stitute mandamus proceedings and compel them to do their 
duty. This question was before the supreme court of this 
state in State v. Tucker, 38 Neb. 56. The court in that case 
in a very able opinion announced the doctrine above sug- 
gested. The difficulty of collecting the tax when assessed 
as personalty, which you describe, is no excuse for the fail- 
ure to assess it legally. I would suggest that a distress 
warrant levied on the improvements and the leasehold 
estate would result in the collection of the taxes, 

Very respectfully, 
I’. N. Prout, Attorney General. 

April 10, 1901. By Norris Brown, Deputy. 


CRIMINAL LAW—PAROLE OF PRISONER. 


The governor cannot legally parole a convict who has not served 
the minimum term fixed by law for the crime of which he was 
convicted. 


Where three sentences were imposed for embezzlement of public 
moneys in different amounts at three different times, the second 
sentence not to begin until expiration of the first, and the third 
not to begin until the expiration of the second, the governor 
cannot legally parole the convict before the second term has 
been served. 


The governor, before the beginning of a term of a convict’s sen- 
tence, cannot legally grant a parole to become cffective at a 
future date. 
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Hon. Charles H. Dietrich, Governor of Nebraska, Lincoln, 

DEAR Str: I have your favor of the 11th instant stating 
that Henry Bolln was found guilty on three counts of an 
information, each count charging the embezzlement of 
public moneys at different times and in different amounts; 
that on the verdict the court sentenced him to serve three 
terms in the state penitentiary, four, five and ten years 
respectively; that his first term expired June 18, 1900, and 
that he is now serving his second term. You inquire: 

First. What steps are necessary in order that I may lawfully give 
him his liberty without granting a pardon? 

Second. Under a consecutive sentence has the governor authority 
to commute a term, no part of which has been served? 

Third. Does a consecutive sentence become as an integral or col- 


lective sentence in purport of the law relating to paroles and com- 
mutations? 


Fourth. Would it be lawful for me to pardon him as to the last 
sentence, and at this time grant him a parole to become effective 
June 15, 1901, though retiring from the governorship myself May 
1, 1901? 


Replying to these questions I beg to say that section 570 
of the Criminal Code gives the governor authority to allow 
any prisoner to go upon parole; provided, however, that 
such authority cannot be exercised by the governor unless 
such prisoner has served at least the minimum term fixed 
by law for the crime of which he stands convicted. The 
minimum penalty for embezzlement of public money is one 
year in the state penitentiary. In my judgment the several 
sentences pronounced against Bolln are separate and dis- 
tinct. The judgment of the trial court expressly provides 
that the second sentence shall not begin to run until the 
expiration of the first term, and that the last sentence shall 
not begin until the second term has ended. I therefore con- 
clude that Bolln cannot be given his liberty legally at this 
time except by pardon. I am also of the opinion that any 
order paroling the prisoner, such parole to become effective 
at some future date, would be without warrant of law. 

Very respectfully, F. N. Provt, 
April 12, 1901. Attorney General. 
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PARLIAMENTARY LAW—STATUTES—RULES OF LEGISLATURE 
—COMMITTEE OF CONFERENCE—DEPUTY AUDITOR'S 
SALARY. 
The action of a committee of conference is a part of the legislative 
proceedings into which neither the executive nor judicial depart- 
ments of government will inquire, unless the legislature itself, 
in adopting the committee’s report, violated some provision of 
the constitution. 


When a report of a committee of conference has been adopted by 
both branches of the legislature without objection, the act of 
the committee becomes the act of the legislature, though the 
committee may have reported on matters not committed to it. 


Courts do not inquire whether the legislature in enacting a law dis- 
regarded its own rules, where no express provision of the con- 
stitution has been violated. 


The constitutional provisions in regard to reading and printing bills 
and amendments do not apply to amendments made by the legis- 
lature upon report of a committee of conference, 


Under the legislative appropriation made in 1901, it is the duty of 
the secretary of state to approve monthly vouchers for $150 for 
the deputy auditor's salary, when properly executed and pre- 
sented, 


Hon. George W. Marsh, Secretary of State, Lincoln, Neb. 

Dear Sik: Your letter asking for an opinion on the 
validity of the legislation appropriating $1,800 per annum 
for salarv of the deputy auditor of public accounts has 
been received. 

[It is shown by the statement in your letter that the house 
committee on finance fixed this item (House Roll No. 436) 
at $1,600, and it was thus reported to the house and ap- 
peared in that form in the printed bill. In committee of 
the whole in the house there was a futile attempt to in- 
crease it to $1,800. The house passed the bill with this 
$1,600-item unchanged, and sent it to the senate, where 
some of the other items in the bill were amended. There 
was an attempt in that body to increase the deputy audi- 
tor’s salary to $1,800, but it failed, and the bill as amended 
in other respects was passed by the senate and returned 
to the house, the latter refusing to concur in some of 
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the senate amendments. On the closing day of the legisla- 
ture a committee of conference was appointed by each 
house to consider disputed items affected by the senate 
amendments. In their reports the committees of confer- 
ence recommended: that the deputy auditor’s salary be in- 
creased to $1,800, though there was no dispute between 
the houses as to that item’ and each house had previously 
voted down a motion to increase it. This recommendation 
of the committees was adopted by both houses, and the bill, 
which was signed by the presiding officers and approved by 
the governor, fixes the annual salary of the deputy auditor 
at $1,800. 

Under this appropriation bill, is it your duty to approve 
the deputy auditor’s vouchers for his salary at the rate of 
$1,800 per annum? 

The action of the conference committees in recommend- 
ing an increase in the item appropriating money for the 
deputy auditor’s salary, about which there had been no 
disagreement between the houses, and the legislative pro- 
ceedings in adopting the committees’ report in relation to 
that item, are the only grounds upon which you question 
the validity of the appropriation under consideration. 

The conference committees were appointed under a joint 
rule of the legislature. (Joint Rule 1, 27th Session.) They 
acted and reported under rules of the bodies appointing 
them. They could have been discharged at any time. 
Their reports could have been rejected, and their acts 
could be made part of an enactment only by the approval 
of both houses. In my view of the law the action of the 
conference committees is a part of the legislative proceed- 
ings into which neither the executive nor judicial depart- 
ments of the government will inquire unless the legislature 
itself, in adopting their report, has violated some provision 
of the constitution. Members of either house could have 
objected to the report on the ground that it embraced 
matters not submitted to the committees. After the report 
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was adopted in both branches the act of the committees 
became the act of the legislature. In speaking of an agree- 
ment reported by a conference committee, Cushing, in his 
Law and Practice of Legislative Assemblies, p. 881, says: 

A report of this kind is objectionable, in point of form, if the 
committees have discussed and considered amendments not com- 
mitted to them, or have introduced new matter, or have not con- 
fined themselves to the differences between the houses, but have 
undertaken to report future legislation, or have yieided or taken 
possession improperly of the bill or other papers; but objections 
in point of form must be made when the report is offered. 

This rule has been followed in the national congress 
(Cong. Globe, vol. 11 [1842], p. 902), and is not without 
sanction of the courts. In St. Louis & S. R. Co. v. Gill, 54 
Ark. 105, it was said: 

The joint rules of the general assembly were creatures of its own, 
to be maintained and enforced, rescinded, suspended, or amended, 
as it might deem proper. Their observance was a matter entirely 
subject to legislative control and discretion, not subject to be re- 
viewed by the courts. 

Our own supreme court has sustained the same rule in 
State v. Moore, 37 Neb. 13, where the following language 
was used; 

Where a bill has been attested by the signature of the presiding 
officers of both branches of the legislature, and signed by the gov- 
ernor, it will not be declared invalid because of irregularities in the 


proceedings of the legislature where no express provision of the 
constitution has been violated. 


Courts will not inquire whether the legislature in enact- 
ing a law violated its own rules. (McDonald rv. State, 80 

Wis. 407.) The precedents already cited make it clear to 
my mind that the action of the conference committees in 
suggesting the amendment of an item about which there 
was no disagreement, did not invalidate the item involved, 
unless it resulted in a violation by the legislature of some 
provision of the constitution. 

The amendment of the item was proposed by the con- 
ference committee on the last day of the session, and it was 
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therefore impossible to read it on three separate days be- 
fore its final passage; and assuming that, in the haste in- 
cident to the closing hours of the session, the amendment 
was not printed, would these omissions amount to a viola- 
tion of the constitutional provision that “Every bill and 
concurrent resolution shall be read at large on three differ- 
ent days in each house, and the bills and all amendments 
thereto shall be printed before the vote is taken upon its 
final passage”? (Constitution, art. 3, sec. 11.) 

It was held in State vr. Leidtke, 9 Neb. 490, that this 
provision of the constitution “does not apply to amend- 
ments attached to a bill upon report of a committee of con- 
ference after a disagreeing vote of the two houses.” Other 
courts have held a constitutional requirement that a bill 
mifst be read on three different days before its passage 
does not apply to amendments to the bill. (People v. Wat- 
lace, 70 Tl. 680; State «. Brown, 33 8S. Car. 151; State v. 
Platt, 2 8. Car. 156; Miller rv. State, 3 O. St. 476.) This 
rule has been enforced though matter not embodied in the 
original bill was, by amendment, made part of the law. 
(Dew v. Cunningham, 28 Ala. 467.) 

No other objection to the validity of the appropriation 
of.$1,800 per annum for the deputy auditor’s salary has 
been suggested by your inquiry. No constitutional or 
statutory provision limits the amount to a sum less than 
that appropriated. I am therefore of the opinion that it 
will be your duty to approve monthly vouchers for $150 
for the deputy auditor’s salary, when properly executed 
and presented. 

Very respectfully, F. N. Prowt, 

April 16, 1901. Attorney General. 


WITNESSES—TAXATION OF F'EES—MANDAMUS. 


A magistrate may exercise discretion as to limiting the number of 
witnesses whose fees shall be taxed against one found guilty of 


an offense. 
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A magistrate’s discretion in limiting the amount of costs which shall 
be taxed against one found guilty of an offense cannot be con- 
trolled by mandamus. 

Jesse T,. Parker, Esq., County Attorney of Howard ‘fount Y, 

St. Paul, Neb. 

DEAR Sir: I have received your letter stating that a 
defendant charged with assault and battery appeared be- 
fore a justice of the peace and pleaded guilty; that the 
magistrate, before pronouncing sentence, subpoenaed seven 
witnesses on behalf of the state, to ascertain the extent of 
the injuries inflicted; that three witnesses only, including 
one who had not been subpeenaed, were examined on behalf 
of the state; and that in taxing the costs against defendant 
the magistrate taxed witness fees only for the three wit- 
nesses who had been examined. In this connection you 
make the inquiry: “Could the magistrate be compelled to 
retax by mandamus?” 

In reply permit me to call vour attention to the follow- 
ing language of Judge Rresg, in Reid v. State, 19 Neb. 695: 

While a party securing the attendance of a witness from a long 
or short distance must always pay the legal fees therefor, yet, for 
the protection of litigants and defendants in state cases, it is the 


province of the court in proper cases to refuse to tax such costs to 
the losing party. 


As I understand this rule it permits a magistrate to ex- 
ercise his discretion in limiting the number of witnesses 
whose fees shall be taxed against a defendant found guilty 
of an offense. If I am correct in this conclusion the mag- 
istrate cannot be required by mandamus to retax the fees 
of these witnesses, as the exercise of his discretionary 
powers will not be controlled by that writ. (State rv. Faw- 
cett, 58 Neb. 371.) 

This will probably be a sufficient answer also to your 
other inquiries relating to the same matter. 

Very respectfully, F. N. Provt, 

April 18, 1901. Attorney General. 
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EXECUTION OF WARRANT—FINE—JURISDICTION OF MAGIS- 
TRATE,. 
A sheriff may execute a warrant by taking accused before the mag- 


istrate issuing it, or before some other magistrate of the same 
‘county having cognizance of the offense charged. 


Where accused is arrested on a warrant, is taken before a magis- 
trate, pleads guilty, and is fined, the fine is not necessarily void 
because imposed by a magistrate other than the one who issued 
the warrant. 


M. J. O'Connell, Esq., County Attorney of Siouxr County, 
Harrison, Neb. 

Dear Sir: I have your favor of the 5th instant in which 
vou state; 

A justice of the peace of this county issued a warrant for the 
arrest of a party on a complaint sworn to before said justice for 
assault and battery, and delivered the warrant to the sheriff to 
serve. The sheriff arrested the party and on the request of the 
defendant's attorney conveyed the prisoner before another justice, 


where the prisoner pleaded guilty to the charge in the warrant and 
was fined. 


You ask, “are not these proceedings absolutely void?” 
We think not. Section 288 of the Criminal Code provides 
that the warrant shall be directed to the sheriff or to any 
constable in the county, and that it shall recite the sub- 
stance of the accusation and shall command the officer to 
bring the accused before the magistrate or court issuing 
-the warrant, or some other magistrate having cognizance 
of the case, to be dealt with according to law. Section 289 
of the Criminal Code provides for the execution of the 
warrant by apprehending and conveying the accused before 
the magistrate issuing the warrant, or before some other 
magistrate of the same county. From these provisions it 
must be concluded that the proc eedings y you describe were 
not void. 

Very respectfully, 
I’. N. Prout, Attorney General, 

April 18, 1901. By Norris Brown, Deputy. 
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Rerorm ScHoor—Vawiprry ov ACT—ENFORCEMENT. 
The reform school act of 1901 is a constitutional enactment of the 
legiskature and should be enforced. 


Directions and requirements of the. reform school act should be 
strictly followed. 


Mr. John 7. Mallalien, Superintende nt State Jndustrial 
School, Kearney, Neb. 

DEAR Sir: Replying to your request for the opinion of 
this office on the constitutionality of the law recently 
passed by the legislature on reform schools (Compiled 
Statutes, ch. 75, art. 1), I beg to say that this law omits all 
the provisions of the old statute which were held by the 
supreme court, in Scott cr. Flowers, 60 Neb. 675, to be re- 
pugnant to the constitution. In our judgment it is there- 
fore constitutional. In the light of the court’s opinion in 
the case cited, the law may be more easily interpreted. 

Section 5 of the law (Session Laws, 1901, p. 405), as it 
now stands, provides for the commitment of boys under 16 
years of age to-the school if found guilty of any crime, 
murder and manslaughter excepted, or who for want of 
proper parental care or other cause are growing up in men- 
dicancy or crime. The county court or district court has 
the right to hear the complaint and if in his opinion the 
accused is a proper subject therefor, it is his duty to com- 
mit him to the industrial school. 

A justice of the peace has no jurisdiction to commit any 
offender to the school, but he has jurisdiction by virtue of 
this act to issue warrants for the apprehension of boys 
under 16 vears of age charged with any crime, murder and 
manslaughter excepted, or who for want of proper parental 
care or other cause are growing up in mendicancy or crime, 
and to try them on said charge. If in the judgment of the 
justice the accused is a proper subject for the reformatory, 
the justice shall forthwith, upon his conviction, send him, 
together with all papers in the case on file in his office, to 
some judge of a court of record. The county court is a 
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court of record within the meaning of the law. The judge 
to whom a boy is sent shall give notice to the boy’s guard- 
ian as provided in sections 6 and 7 of the act, and shall 
proceed to examine into the charge as provided in section 
8 thereof, and if the facts warrant, shall commit him to the 
state industrial school. , 

The county attorneys and county judges throughout the 
state should see that those delinquents subject to reform 
school discipline are charged specifically with some offense. 
The charge of growing up in mendicancy or crime for want 
of proper parental care may be sufficient, but is entirely 
too general to be safe. It is wholly unnecessary to make 
a general charge of that kind when the proof usually shows 
that the offender is guilty of some specific misdemeanor. 
There is nothing to be gained in disguising the real offense 
by charging a general one. Each and every requirement of 
the act should be complied with strictly. 

We commend your plan to send a printed copy of the 
-new law to all the county attorneys and county judges of 
the state. We suggest that vou print chapter 75, Compiled 
Statutes, in full, which includes the provisions for the 
commitment of girls to the school at Geneva. The law 
governing that school is subject to like consideration. 

Verv respectfully, 
F. N. Prov, Attorney General. 

April 19, 1901. By Norris Brown, Deputy. 


ELECTIONS—MARKING BALLOTS. 


A statutory provision specifying a particular kind of mark in pre- 
paring a ballot is directory unless made mandatory by express 
legislation, and a departure from such a direction, in absence 
of fraud, will not invalidate the ballot, where the intention of 
the voter is clearly expressed. 


Miss Alice M onahan, Hyannis, Neb. 


Dear Mapam: I have just received from you the follow- 
ing communication: 
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In our civil government it says that each booth, at election, is 
supplied with a desk and indelible pencil to mark the ballot. 

If a man, when he goes to vote, have another kind of indelible 
pencil of different color, and mark the ballot, will his vote be 
counted ? 

This question arose in our civil government class recently, and we, 
as a class, being unable to decide, request your opinion on same. 


In absence of fraud a ballot marked in compliance with 
all the statutory requirements, except that the marks were 
made in a color different from that specified by a directory 
law, should not be rejected on account of such variance in 
the colors. The use of the wrong pencil did not in any 
sense obscure the intention of the voter; and, while it was 
his duty to mark his ballot as directed by law, his vote 
should not be disregarded in determining the result of the 
election, where he has plainly expressed his own judgment 
without violating a mandatory provision of the statutes. 
The state is interested in giving effect to the will of the 
majority as expressed at the ballot box. In giving effect to 
this principle the courts hold that a statutory provision 
specifying a particular kind of mark is directory merely, 
unless made mandatory by express provision of the law, 
and that a disregard of such a direction does not, in ab- 
sence of fraud, invalidate the ballot of a voter whose inten- 
tion has been clearly expressed at the polls. These prin- 
ciples have been announced by the supreme court of this 
state in the following cases: State v. Russell, 34 Neb. 116; 
Spurgin v. Thompson, 37 Neb. 39. 

The duties of my office do not require me to give advice 
in matters of this kind. In doing so I have in this instance 
departed from my general rule on account of the interest 
you and your class have manifested in the subject of civil 
government. 

Very respectfully, F. N. Provt, 

April 20, 1901. Attorney General. 
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TAXATION—ScCHOOL LAND—IMPROVEMENTS. 


In determining the value of a ‘leasehold interest in state school land 
for the purpose of taxation, plowed ground may be considered 
as an improvement. 


Hon. George D, Follmer, Gommissioner of Public Lands 
and Buildings, Lincoln, Neb. 


Dear Sir: Upon a suggestion from your office Mr. Isaac 
DeGraw, Cedar Rapids, Nebraska, has sent to this depart- 
ment for an opinion as to whether the leasehold interest 
of a tenant occupying school lands belonging to the state 
is subject to taxation, and whether plowed ground on such 
land is assessable as an improvement. 

Under the revenue laws of this state the supreme court 
in State v. Tucker, 38 Neb. 56, held: 


The leasehold interest of a tenant of school lands belonging to 
the state is subject to taxation. 


Plowed ground on such lands is unquestionably an im- 
provement, and in my judgment it may be considered in 
determining the value of a leasehold interest for the pur- 
pose of taxation. 


Very respectfully, | PF. N. Prout, 
April 20, 1901. Attorney General. 


RAILROAD GRADE— ASSESSMENT. 


Local officers should assess as real estate a railroad grade upon 
which no track has been laid, 


C. O. Brown, Esq., County Attorney of Garfield County, 
Burwell, Neb. 

DEAR Sir: Your recent favor relating to the assessment 
of a railroad grade on which no track has ever been laid 
has been received. In reply you are respectfully advised 
that such property may be assessed by the local officers. 
Their right to assess such propery was enforced in ail- 
road Co. v. Chase County, 33 Neb. 759. In this case the 
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‘railroad grade was assessed as real estate and this assess- 
ment was sanctioned by the supreme court. I know of no 
principle or rule of law which would justify the officers in 
assessing this property as personalty. 


Very respectfully, I’, N. Prout, 
April 25, 1901. Attorney General, 


MISDEMEANOR—POSTPONEMENT OF TRIAL, 


Sections 960 and 961 of the Code of Civil Procedure, which make 
provision for adjournments in actions before justices of the 
peace, may be invoked by one accused of a misdemeanor, 


B.D. Brown, Esq., County Attorney of Nuckolls County, 
Nelson, Neb. 

DEAR Sir: I have received your recent letter inquiring 
whether sections 960 and 961 of the Code of Civil Proced- 
ure, relating to adjournments in actions before justices of 
the peace, are applicable to trials for misdemeanors. 

In my opinion a defendant who has been brought before 
a justice of the peace on a charge of having committed a 
misdemeanor may invoke the provisions of those sections 
to procure an adjournment, but the right of the state to a 
continuance in such a case is limited by sections 297 and 

298 of the Criminal Code. Under the provisions of the 
latter sections the magistrate cannot postpone the hearing 
more than four days without consent of accused in case 
he is imprisoned ; and where he is released on bail the trial 
cannot be adjourned more than twenty days without his 
consent, 7 

Very respectfully, 3 I’. N. Prowt, 
April 25, 1901. Attorney General. 


Vow ELections—TERMS OF OFFICE—DE FACTO OFFICERS. 
—<————= 
An ‘election is invalid where it is impossible from any evidence to 
ascertain the true state of the vote and the intention of the 
electors. . 
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Where village eleetors disregard a statute requiring the election of 
five trustees, three for one year, and two for two years, and vote 
for five trustees without designating any term, the election is 
void. 


Acts of de facto officers performed under color of authority are not 
subject to collateral attack. 


Hon. H. G. Crissey, Crab Orchard, Neb. 

Dear Sir: I have your favor in which you state that the 
act of the legislature passed in 1899 (Compiled Statutes, 
ch. 14, art. 1, see. 41), providing for the election of five 
village trustees, three for one year, and two for two years, 
has never been observed by the electors of the village of 
Crab Orchard. You also say that at the election in April, 
1901, five trustees were voted for without any term being 
designated on the ballot. You inquire if the election is 
valid and if the five men voted for can legally qualify. 

In my opinion the election is void. An election should 
he set aside if it is impossible from any evidence to ascer- 
tain the true state of the vote and the intention of the 
electors, (MeCrary on Elections, ch. 14.) . In this case it 
is impossible to ascertain from any evidence for whom 
electors of Crab Orchard intended to vote for any certain 
term. The election was not held in pursuance of the law. 
It was held contrary to law, and is therefore void. 

llowever, should the five men receiving votes at the last 
election qualify and assume to act, and act as village trus- 
tees for the ensuing year, their acts as such trustees would 
he legal. Being de facto officers, acting under color of 
authority, their acts would not be subject to attack collat- 
erally. (MeCrary on Elections, ch. 8.) 

I would suggest that next vear the citizens of your enter- 
prising village hold an election as provided in article 1, 
chapter 14, Compiled Statutes. 

Very respectfully, 
I. N. Prout, Attorney General. 

April 25, 1901. By Norris Brown, Deputy. 
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INTOXICATING LiQvuoRS—PETITION FOR LICENSE—WHITH- 
DRAWAL OF NAME. 

Before a licensing board has acted upon a petition for a license to 
sell intoxicating liquors, a signer of the petition may withdraw 
his name. 

Mr, A. F. Roth, Silver Creek, Neb. 

DEAR Sir: In reply to your favor of the 18th instant, 
you are respectfully advised that a signer of a petition for 
a saloon-license has the right to withdraw his name from 
the petition at any time before the petition is acted upon by 
the village board. (Livingston v. Corey, 33 Neb, 366. ) 

Very respectfully, | 
I’. N. Prout, Attorney General. 
April 25, 1901. By Norris Brown, Deputy. 


ScHOOL DisTRiIcTsS—TAXES—INTEREST—COU NTY 
TREASURER. 
Interest is compensation for the use or withholding of money. 


Interest collected by a county treasurer on delinquent taxes of a 
school district belongs to the schoo] district, and he should turn 
it over to the proper officer thereof. 


A county treasurer who fails to turn over to a school district inter- 
est. collected by him for it on delinquent school district taxes 
is liable on his official bond for the amount wrongfully retained, 
with interest. 

Hon, William K, Fowler, State Superintendent of Public 

Instruction, Lincoln, Neb. 

Dear Sir: I have received your favor relating to the 
question of interest on delinquent school district taxes and | 
enclosing a letter on the same subject from J. H. Rushton, 
Fairmont, Neb. In my opinion your questions should be 
answered as follows: 

“In this state interest is allowed as compensation for the 
-use or withholding of money” (Bell v. Arndt, 24 Neb. 261). 
A county treasurer who collected interest on delinquent 
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school district taxes did so because certain taxpayers with- 
held from the school district money which should have been 
paid at an earlier date. Such interest, therefore, accrues 
to the school district, and not to the treasurer or to the 
county. It is part of the school district funds. Under 
section 169, article 1, chapter 77, Compiled Statutes, it is 
the duty of the county treasurer to turn such taxes and in- 
terest over to the school district. That duty is not dis- 
charged by turning over the taxes to the school district 
and the interest to the county. The county treasurer who 
thus violates his obligations to the school district is liable 
to it on his official bond for the interest wrongfully re- 
tained by him, or wrongfully turned over to the county. 
In addition the school district is entitled to interest at the 
rate of seven per cent. per annum on the delinquent-tax in- 
terest from the time it should have been transferred to the 
school district or from the time a demand was made for the 
same. (Hazelet v. Holt County, 51 Neb. 716.) 
Very respectfully, F: N. Prov, 
April 25, 1901. Attorney General. 


POORHOUSE—CARE OF PAUPERS—COUNTY COMMISSIONERS 
—LIABILITIES. 
A county having a poorhouse should support its permanent poor 
thereat, and not elsewhere. 


A member of the county board has no right to sell supplies to the 
eounty or to be pecuniarily interested in any contract with the 
county to support its poor, but may be reimbursed for aid prop- 
erly furnished by him to a poor person in case of an emergency. 


Members of a county board are liable on their official bonds for a 
loss resulting to the county through their action in voting for 
a claim the allowance of which is prohibited by law. 


Ambrose C. Epperson, Esq., County Attorney of Clay 
County, Clay Center, Neb. 
Dear Sir: I have your fayor of recent date stating that 
Clay county has an established poorhouse as provided by 
“Taw. You inquire: 
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1. Have the county board of supervisors of this county the legal 
right to provide for maintaining the poor at some place other than 
the poorhouse? 

* 2. Have the county board the legal right to draw county warrants 
payable to a member of the board of supervisors for the support 


of the poor? 
3. If they have not the legal right, are they liable to the county 
for sums of money thus drawn and expended in the past? 


Replying to the above questions in their order, I beg to 
Say: 

First. Chapter 67, Compiled Statutes—the act which 
provides for the establishment of county poorhouses—ex- 
pressly provides in section 21 thereof for the discontinuance 
of overseers of the poor as soon as the poorhouse is estab- 
lished. You will observe from the act that it was the duty 
of overseers of the poor, in counties without a poorhouse, 
to look after and supply the wants of paupers. It was the 
obvious intention of the legislature to permit a county to 
provide for its permanent poor in either way, but not in 
both ways at the same time. Clay county, having a poor- 
house, should support its poor thereat and not elsewhere. 

Second. Section 51, chapter 18, article 1, Compiled Stat- 
utes, provides: 

No county officer shall in any manner either directly or indirectly 
be pecuniarily interested in or receive the benefit of any contracts 
executed by the county for the furnishing of supplies or any other 
purpose. 

This is prohibitory, and in my judgment a member of the 
county board has no right to furnish or sell supplies to the 
county or to be pecuniarily interested in any contract with 
the county to support its poor. The county board has no 
legal right to participate in the violation of the above sec- 
tion by ordering warrants drawn in favor of its members 
for money to pay for supplies furnished by them under 
such a contract. You will observe the above section is 
directed against any member haying a pecuniary interest 
in a contract. with the county. Many times emergencies 
arise when the member is called upon to immediately fur- 
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nish aid. If he responds the county should reimburse him, 
and a warrant drawn in his favor for that purpose would 
be lawful. 

Third. If the board votes to allow any claim which is an 
illegal charge against the county, unauthorized, and pro- 
hibited by law, every member so voting is liable to the 
county for money paid on such a claim. 

Very respectfully, 
F. N. Prout, Attorney General. 

April 25, 1901. By Norris Brows, Deputy. 


ELECTIONS—Ca NVASS—CERTIFICATES OF ELECTION, 

A canvassing board may count the tallies made by the election offi- 
cers and issue certificates of election based thereon, 

Failure of an election board to certify the number of votes cast for 
the several candidates does not invalidate the election or the 
tallies, 

J. S. Phillips, Esq., City Attorney, Indianola, Neb. 

Dear Sir: In reply to your favor of the 20th instant, 
you are respectfully advised that in our judgment the can- 
vassing board has the right to count the tallies made by the 
election judges and clerks and to issue certificates of elec- 
tion based thereon. 

The neglect of the election board to certifv the number 
of votes received by the several candidates cannot invali- 
date the tallies or the election. 

Verv respectfully, 
IF. N. Prout, Attorney General. 

April 25, 1901. By Norris Brown, Deputy. 


TowNsHie CoLLEcTORS—REPRAL OF STATUTE—COUNTY 
TREASURERS—COMPENSATION, 


The power of township collectors to collect taxes wil] terminate 
with the repeal of the statute creating such power. 
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Compensation of county treasurers should be determined by the 
statutes in force when the services are rendered. 


The provision, “All fees on collections of county funds shall be 
deducted from the county general fund,” in the statute relating 
to compensation of county treasurers, does not apply to state 
funds nor to school moneys. 


R. P. Anderson, bsq., County Attorney of Seward County, 
Seward, Neb. | 

DEAR Sir: Your favor of recent date requests the opin- 
ion of this office on the following questions: 

1, Will the township collectors be obliged to turn in their books, 
and cease collecting taxes on and after July 1, 1901, under House 
Roll 15 (Compiled Statutes, 1901, ch. 77, arts 1, sees. 87, 89)? 

2. Will the county treasurers be allowed ten per cent. on the first 
$6,000 and four per cent. on the next $4,000 collected for the year 
1901 (this year) where there has been more than $1,000 collected 
before House Roll] 262 (Compiled Statutes, ch. 28, sec. 20) went into 
effect, April 1, 1901? 

3. Will the county treasurers be obliged to deduct all the commis- 
sion on all collections after April 1, 1901, except commission on state 
money, and including county school taxes, out of the county general 
fund, or just on county collections outside of school funds? See 
House Roll 262. 


In reply thereto you are respectfully advised: 

First. The township collectors will have no lawful au- 
thority to collect taxes after July 1, 1901, and should re- 
turn their books on said day. 

Second. House Roll 262, fixing the fees of county treas- 
urers and repealing Gon 20, chapter 28, Gompiled Stat- 
utes, on the same subject, was passed by the legislature 
with the emergency clause and became operative April 1, 
1901. The fees for collecting taxes up to April 1, 1901, are 
the fees provided in the old law. After April 1, 1901, the 
fees allowed the county treasurer are those fixed by the 
new law. By no means can a county treasurer be per- 
mitted to apply the provisions of the new law to taxes col- 
lected by him prior to April 1, 1901. 

Third. The new law provides: “All fees on collections 
of county funds shall be deducted from the county general 
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fund.” (Compiled Statutes, ch. 28, sec. 20.) This does not 
apply to state funds, nor to school moneys. It only ap- 
plies to county funds, and does not affect fees for collec- 
tions made prior to April 1, 1901. 
Very respectfully, 
F. N. Prout, Attorney General. 
April 27, 1901. By Norris Brown, Deputy. 


ScHooL Districrs—Pow ERS—REORGANIZATION, 


School districts have only the powers conferred by statute and the 
implied powers necessary to execute the purposes of their crea- 
tion. 


The powers and duties of school officers are derived exclusively from 
legislative enactment. 


In absence of legislative authority a school district which was duly 
organized by the election of six trustees pursuant to subdivision 
6, chapter 79, Compiled Statutes, cannot legaHy abandon such 
organization and reorganize with three officers under subdivision 
3 of the same chapter. 


Hon, William K. Fowler, State Superintendent of Public 
Instruction, Lincoln, Neb. 

Dear Str: I have received vour letter calling my atten- 
tion to subdivisions 3 and 6, chapter 79, Compiled Statutes, 
relating to the government of school districts. Subdivision 
3 provides for the organization of school districts by the 
election of three officers—a moderator, a director, and a 
treasurer. Under subdivision 6 any school district con- 
taining more than 150 children of school age may by vote 
elect a district board to control its affairs. In one of the 
school districts which was properly organized by the elec- 
tion of six trustees under subdivision 6, the children of 
school age have decreased in number until there are less 
than 150, and you inquire whether there is any legal way 
by which it may again organize and be managed by three 
officers elected pursuant to subdivision 3. 

In changing the system of government from the provis- 

11 
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ions of subdivision 3 to those of subdivision 6, the school 
district was not dissolved. (State v. Weatherby, 17 Neb. 
553.) None of its original obligations was impaired by the 
change, and the duty to provide pupils with the means of 
education was incumbent upon the district under either 
of the organizations. The legislature conferred upon the 
electors the authority to decide whether they would adhere 
to subdivision 3 or adopt, under subdivision 6, a similar 
organization intended to be more suitable to a district con- 
taining more than 150 pupils. After adopting the latter 
system can the district return to the former one, the num- 
ber of school children having subsequently decreased to 
less than 150? . 3 

The intention of the legislature to make the organiza- 
tion with six trustees perpetual is manifest for two rea- 
sons: (1.) Subdivision 6, after providing for the election 
of six trustees, declares: “And annually thereafter two 
trustees shall be elected, whose term of office shall be three 
years, and until their successors shall have been elected and 
qualified.” (2.) There is no statutory provision for aban- 
doning this system and adopting the other. 

School districts have only the powers conferred by stat- 
ute and the implied powers necessary to execute the pur- 
poses of their creation. The powers and duties of school 
officers are derived exclusively from legislative enactment. 
(Adams v. State, 82 Ill. 132.) 

In the present condition of the statutes I am unable to 
discover any legal way by which the school district in ques- 
tion may abandon its present organization and adopt the 
one under which it was formerly governed. In my opinion 
the district cannot legally reorganize without further au- 
thority from the legislature. 

' Very respectfully, F. N. Provt, 

May 6, 1901. | Attorney General. 
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TAXATION—CATTLE—FOREIGN ASSESSMENT. 


Live stock brought into Nebraska after having been legally assessed 
in Iowa for the current vear is not assessable here for the same 
period. 


: | 


J. A. Douglas, Esq., County Attorney of Rock County, 
Bassett, Neb. 
DEAR Str: I have received from you a communication 
as follows: , 
A owned certain cattle in Iowa on and after January 1, 1901, and 
the same were assessed to him in that state for the year 1901. Later 
he sold the cattle to B, and prior to April 1 of this year B brought 


the cattle to this county where he has a ranch. B is a resident of 
Iowa. Are the cattle assessable in this county for the current year? 


I am of the opinion that your inquiry should be an- 
swered as follows: Under the provisions of section 19, 
article 1, chapter 77, Compiled Statutes, the cattle are not 
assessable in Rock county if the purchaser and present 
owner can make it appear to your assessor that he was 
assessed in Iowa and that he is there held for the current 
vear’s taxes on the cattle. 


Very respectfully, F. N. Prout, 
May 6, 1901. Attorney General. 


LEASE OF ScHoon LAND—OPTION tO BUY—IMPAIRMENT OF 
CONTRACTS—CONSTITUTIONAL LAW. 
In a lease, lessee’s option to buy from the state the school land 


demised is an obligation which is binding on the state. 


Statutory provisions fixing terms for leasing school lands of the 
state become part of the contract when such lands are leased. 


Obligations of contracts cannot be impaired by legislation. 


Constitutional provisions against impairment of contracts apply to 
the state as well as to individuals. 


A legislative enactment impairing an obligation to any extent cannot 
be enforced to the injury of either of the contracting parties. 


Rights existing under a contract cannot be taken away by a repeal 
of the statute under which the contract was executed. 
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Rights under a contract executed pursuant to a statute should be 
determined by existing law, and not by subsequent legislation. 


The holder of a school-land lease executed under a statute conferring 
upon him the right or option to purchase the land from the 
state may enforce the option after the statute has been repealed, 


Hon. George D. Follmer, Commissioner of Public Lands 
and Buildings, Lincoln, Neb. 

Dear Sir: I recently received from your office a letter 
inquiring whether the holder of a school-land lease ex- 
ecuted under a statute conferring upon him the right or 
option to purchase the land from the state may enforce the 
option after the statute has been repealed. 
- From your communication and the documents accom- 
panying the same it appears that the state, November 3, . 
1879, leased to S. L. Hill eighty acres of school land des- 
cribed as the “west half of the southwest quarter of section 
36, town 24, range 3,” in Stanton county. The term of the 
lease was twenty-five years. By mesne assignments Irvin 
Kt. Layton holds the lease, is in possession of the land, and 
claims the right to surrender his contract and to purchase 
the land from the state. This right is asserted under the 
provisions of section 2 of the act of 1879, pursuant to which 
the lease was executed. (Compiled Statutes, 1881, ch. 80, 
sec. 19.) The statute cited grants to one who complies 
with all the terms of his lease the option to surrender it 
within twenty-five years and to purchase the land. Before 
this right was exercised the legislature repealed the statute 
under which it was acquired and prohibited further sales 
of school lands, except for church, school, or cemetery pur- 
poses. (Compiled Statutes, 1899, ch. 80, sec. 11.) 

Under the facts stated in connection with the present 
condition of the statutes, your request is .as follows: 


We would ask that you favor us with a speedy opinion as to 
whether this office has the right to issue to him a sale-contract. 


In a lease, the lessee’s option to buy the land demised is 
an obligation which is binding on lessor. (AKnerr v. Brad- 
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ley, 105 Pa. St. 193.) Though the lease under considera- 
tion did not contain or in direct terms refer to lessee’s 
option to buy the land, it does recite that the contract is 
made in pursuance of the statute, and the statutory pro- 
visions relating to the option became a part of the lease. 
(O’Brien vr. Krenz, 36 Minn. 1388; Goenen v. Schnoeder, 8 
Minn. 350; Robinson v. Magee, 81 Cal. 9; McCauley v. 
Brooks, 32 Cal. 16; Habersham v. Taylor, 78 Ga, 556; 
Blaco v. State, 58 Neb. 562.) 

When the lessee received his lease he had a statutory and 
contractual right to hold the premises twenty-five years by 
complying with his agreements. He also had a right, any 
time within that period, to surrender his lease and buy 
the land. By these rights he was encouraged to make im- 
provements with the assurance that he might enjoy them 
for twenty-five years, and at the end of that time purchase 
the land upon which they were situated. The state is not 
only bound to respect such rights, but is prohibited by 
section 10, article 1 of the constitution of the United States, 
from passing a law which impairs the obligation of con- 
tracts. Section 16, article 1 of the state constitution, also 
prevents the enactment of such a law. These constitu- 
tional provisions protect the rights of the lessee and his 
assignee from invasion by the legislature. 

It is a rule of law well established in this country that 
constitutional provisions against impairment of contracts 
apply to obligations of a state as well as to those of an iIn- 
dividual. (New Jersey v. Wilson, 7 Cranch [U. 8.] 165; 
Fletcher v. Peck, 6 Cranch [U. 8.] 1387; Winter v. Jones, 
10 Ga. 190.) Courts do not consider the extent to which 
a contract is impaired by legislation. If it is impaired to 
any extent the statute is condemned. (Hillebert rv. Porter, 
28 Minn. 500; Winter v. Jones, 10 Ga. 190.) Rights ex- 
isting under a contract cannot be taken away by a repeal 
of the statute under which the contract was executed. 
(O’Brien v. Krenz, 36 Minn. 138; Heyward rv. Judd, 4 
Minn. 483.) Rights under a contract executed pursuant 
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to a statute should be determined by existing law, and not 
by subsequent legislation. (Ntate v. Wenzel, 55 Neb. 210; 
McCracken v. Moody, 33 Ark. 87.) The supreme court of 
this state said in State v. McPcak, 31 Neb. 140: 

While the legislature may change or modify the remedy, it cannot, 
by a direct act, deprive the party of a substantial contract right. 

In the case last cited it was held that the statutory right 
of a lessee to name an appraiser to act with others in fixing 
the value of the school land occupied by him under a lease 
from the state could not be taken away by a later act of 
the legislature. 

The principles of law and the precedents to which I have 
adverted make it clear that the lessee or his assignee still 
has all the rights he acquired under his lease and under 
section 2 of the act of 1879, unless they have been forfeited 
or waived. Subsequent statutes prohibiting further sales 
of school land do not, therefore, apply to school land held 
under a valid lease now in force and which was issued 
under the act of 1879. 

When Irvin R. Layton establishes the fact that he has 
succeeded to all the interests and rights of S. L. Hill under 
the latter’s lease of October 14, 1879, shows that all the 
obligations imposed upon lessee by the contract and the 
statute have been performed, exercises in the proper man- 
ner his option to buy the land, and surrenders his lease, he 
will be entitled to a contract of sale, and it will then be the 
duty of the state to enter into the contract according to the 
terms of its original obligation to do so. 


Very respectfully, I. N. Prout, 
May 13, 1901. Attorney General. 


TREATIFS—STATUTES—DESCENT OF REALTY—ALIENS, 


Treaties made under authority of the United States are part of the 
supreme law of the land. 


Courts are bound to take notice of treaty rights and to enforce them. 


A state legislature has no power to impair treaty rights by legis- 
lation. 


OPINIONS, 151 


Where land of a deceased person would, but for disqualification by 
wlienage, descend to a citizen of Saxony, such alien is, by treaty, 
allowed two vears within which to sell the land and withdraw 
the proceeds, 


The statute prohibiting non-resident aliens from acquiring title to 
realty cannot be ontorces.! to the extent of depriving an alien of 
treaty rights. 


A. M. Beresford, E'sq., County Attorney of Harlan County, 
Alma, Neb. 

Drar Sir: I have received your recent letters apprising 
me of the following facts: Carl Bretschneider, an unmar- 
ried man, died intestate April 14, 1901. He was a native of 
Saxony but had been naturalized, and at the time of his 
death was a resident and citizen of Harlan county, where 
he left both personal property and real estate. He has no 
relatives in this country, but two brothers and a sister 
survive him, all of whom are citizens and residents of 
Saxony. You ask whether the land in question escheats to 
the state at once under the provisions of the act of 1889 
prohibiting non-resident aliens from acquiring title to 
realty in this state. (Compiled Statutes, ch. 73, sees, 70-73.) 

In 1845 the United States and Saxony entered into a 
treaty containing infer alia the following provisions: 


Article 2. Where, on the death of any person holding real property 
within the territories of one party, such real property would, by the 
laws of the land, descend on a citizen or subject of the other, were 
he not disqualified by alienage,—or where such real property has 
been devised by last will and testament to such citizen or subject, 
he shall be allowed a term of two years from the death of such 
person, which term may be reasonably prolonged according to cir- 
cumstances,—to sell the same and to withdraw the proceeds thereof 
without molestation, and exempt from all duties of detraction on 
the sige of the government of the respective states, 

Art. 3. The citizens or subjects of each of the contracting par- 
ties aan have power to dispose of their personal property within 
the states of the other, by testament, donation or otherwise, and 
their heirs, being citizens or subjects of the other contracting party, 
shall succeed to their said personal property, whether by testament 
or «ab intestato, and may take possession thereof, cither by them- 
selves or by others acting for them, and dispose of the same at their 
pleasure, paving such duties only as the inhabitants of the country, 
where the said property lies, shall be liable to pay in like cases. 
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Art. 4. In case of the absence of the heirs, the same care shall be 
taken provisionally of such real or personal property as would be 
taken, in a like case, of the property belonging to the natives of 
the country, until the lawful owner, or the person who has a right 
to sell the same, according to article 2, may take measures to re- 
ceive or dispose of the inheritance. 


The treaty containing the foregoing articles was not 
abrogated when Saxony became part of the German Em- 
pire in 1871, and is still in force. 

Section 2, article 6, of the constitution of the United 
States provides: 

All treaties made, or which shall be made, under the authority of 
the United States shall be the supreme law of the land, and the 


judges in every state shall be bound thereby, anything in the consti- 
tution or laws of any state to the contrary notwithstanding. 


Courts are bound to take notice of treaty rights and to 
enforce them as the supreme law of the land, and a state 
legislature has no power to impair such rights by legisla- 
tion. (United States v. Schooner Peggy, 1 Cranch [U. 8.] 
103; Ware rv. Hylton, 3 Dall. [U. 8.) 199; Bahuaud vr. Bize, 
105 Fed. Rep. 485.) 

The brothers and sister of Carl Bretschneider, deceased, 
who reside in Saxony, have, therefore, “two vears,—which 
term may be reasonably prolonged according to circum- 
stances,”—within which to sell decedent’s Harlan county 
lands, and “to withdraw the proceeds thereof without 
molestation.” Within that period you cannot lawfully in- 
stitute proceedings in the name of the state to declare a 
forfeiture of the lands in question. On the contrary, all 
the treaty rights affecting this property should be scrupu- 
lously guarded, even if such a course should require vou 
to depart from the directions of a statute of this state. 

The information contained in your letters to this de- 
partment should also be communicated through the proper 
channels to the brothers and sister of Carl Bretschneider, 
deceased. 

Very respectfully, F. N. Provt, 

May 15, 1901. Attorney General. 
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ScHooL FE tUNps—CUSTODIAN, 


The treasurer of the board of education is the proper custodian of 
the school funds of the school district of the city of Aurora, 
including sinking funds to pay bonds. 


John J. Roach, Esq.,County Attorney of Hamilton County, 
Aurora, Neb. 


Dear Str: I have received your letter of May 16, which 
reads as follows: 


The opinion of your office is desired as to whether in the case of 
the school district of the city of Aurora, said city being a city of the 
second class of more than 1,500 and less than 5,000 inhabitants, the 
board of education of said school district has the exclusive control 
and right to the custody of all funds raised by taxation for the ben- 
efit of said school district, including the sinking fund raised for the 
purpose of paying off the bonds of said school district, or whether 
the county treasurer who collects all taxes in this county should 
retain possession of said sinking funds as a specific fund for the 
payment of said bonds. 


The school district of the city of Aurora is governed by 
subdivision 14, chapter 79, Compiled Statutes, section 28 
of which is as follows: 


That all moneys arising from any source whatever, which under 
any prior act or acts of the legislature of this state, are payable 
to any school fund of any city of the state, or any moneys which 
are required to be set apart by the treasurer of any such city for 
the support and maintenance of any school heretofore organized 
therein, under any general .or special law, shall, on and after the 
passage of this subdivision, be payable to the treasurer of the board 
of education, and shall be used only for the purpose specified in this 
subdivision, 


In my judgment the foregoing section is decisive of the 
question presented by your inquiry. The treasurer of your 
board of education is the proper custodian of the school 
funds of the district, and section 169, article 1, chapter TT, 
Compiled Statutes, makes it the duty of the county treas- 
urer to turn such funds over to the district. 

Section 13, subdivision 15, chapter 79, Compiled Stat- 
utes, making the county treasurer custodian of the sinking 
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funds, does not, in my opinion, apply to funds of the school 
district of a city having more than 1,500 and less than 


5,000 inhabitants. 


Very respectfully, _F. N. Provt, 
May 17, 1901. Attorney General. 
RAPE—Ip10cy. 


A man who has had carnal knowledge of a woman, other than his 
wife, knowing her to be menta!ly incapable of consenting to the 
act, is guilty of rape. 


J. A. Douglas, Esq., County Attorney of Rock County, 
Bassett, Neb. 
Dear Sir: I have received your letter wherein-vou make 
the following request: 


I desire the opinion of your office as to whether or not it is rape 
in this state for a man to have carnal relations with a woman who 
is idiotic or imbecile to that extent as not to be able to comprehend 
fairly the nature and consequence of the sexual act. 


A man who has had carnal knowledge of an insane wo- 
man, knowing her to be such, is punishable under section 
200 of the Criminal Code, which is as follows: 


If any male person, seventeen years old and upward, shall have 
earnal knowledge of any woman, other than his wife, such woman: 
being insane, he knowing her to be such, every person so offending 
shall be imprisoned in the penitentiary not more than ten nor less 
than three years. 


Section 12 of the Criminal Code provides: 


If any person shall have carnal knowledge of any other woman, 
or female child, than his daughter or sister, as aforesaid, forcibly 
and against her will; or if any male person, of the age of eighteen 
years or upwards, shall carnally know or abuse any female child 
under the age of eighteen years, with her consent, unless such female 
child so known and abused is over fifteen years of age and previously 
unchaste, every such person so offending shall be deemed guilty of 
a rape, and shall be imprisoned in the penitentiary not. more than 
twenty nor less than three vears. 
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Which of the sections was violated depends upon the 
facts. The rules of law applicable to prosecutions for rape, 
where the victim is idiotic, are stated by Bishop in his new 
work on Criminal Law (sec. 1121), as follows: 

‘A woman with less intellect than is required to make a contract 
may so consent to carnal connection that it will not be rape. (Citing 
Reg. v. Fletcher, Law Rep. C. C. 39; Bloodworth v. State, 6 Bax, 614; 
State vr. Atherton, 50 Ja. 189.) But where the idiocy is so profound as 
absolutely to incapacitate her to consent or dissent, the man who 
penetrates her, not supposing he has her consent, commits this 
crime. (Citing State v. Tarr, 28 Ta, 397; Reg. v. Barratt, Law Rep, 2 C.C, 
$1; Reg. v. Fletcher, Bell C, C. 63; Reg. v. Connally, 26 U. C. Q. B, 317; 
McQuirk v. State, 84 Ala. 435; Rodriguiz v. State, 20 Tex. App. 542: Rey. 
e. Ryan, 2 Cox C. C. 115; Baldwin vc. State, 15 Tex. App. 275.) 


I know of no decision of the supreme court, or statute of 
the state, contradicting the foregoing rules of law as stated 
by the author quoted, and [ think they are correctly stated 
by him. In Thompson v. State, 44 Neb. 366, the court held 
testimony that prosecutrix was “simple-minded” should be 
considered in determining “whether the resistance to the 
act was such as to show non-consent.” 

In my opinion a man who has had carnal knowledge of 
a woman, other than his wife, knowing her to be mentally 
incapable of consenting to the act, is guilty of rape. 


Very respectfully, I’. N. Prowr, 
May 23, 1901. Aflorney General, 


ScHooL Disrricrs—LICENsSE FREES—MUNICIPAL CorPora- 
TIONS. 

Money collected from a licensed saloon-keeper under a city ordinanes 
making payment thereof a condition precedent to the issuance of 
his license, belongs to the school district, and not to the city. 
(State v. Aitken, 85 N. W. [Neb.] 395.) 

Li. D. Brown, Esq., County Attorney of Nuckolls County, 

Nelson, Neb. 


Dexr Str: I learn from your recent letters and accom- 
panving documents that the city of Nelson by separate 
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ordinances imposes a license fee and also an occupation tax 
upon saloon-keepers. The ordinance imposing the occupa- 
tion tax contains the following provision : 


Before any person or persons licensed to sell malt, spirituous or 
vinous liquors in the village of Nelson shall engage in the sale 
thereof, he shall pay into the village treasury the sum of #600, and 
take the treasurer's receipt therefor, and file the same with the 
village clerk; the moneys so paid and collected to be known as an 
“occupation tax” and be and become a part of the general fund of 
said village. 


Do the funds collected under the provisions quoted be- 
long to the city, or should they be turned over to the school 
district treasurer under the provisions of section 5, article. 
S of the constitution? The portion of the constitutional 
provision applicable is as follows: . 


All fines, penalties and license moneys arising under the rules, 
by-laws, or ordinances of cities * * * shall belong and be paid 
over to the same respectively. All such fines, penalties, and license 
moneys shall be appropriated exclusively to the use and support 
of common schools in the respective subdivisions where the same 
may accrue. 


It will be observed from the language of the occupation- 
tax ordinance that payment of the occupation tax was 
made a condition precedent to the issuance of a license to 
sell intoxicating liquors. The rule recently laid down by 
the supreme court of this state in the case of Sfate r. Ait- 
ken, 85 N. W. [Neb.] 395,” is applicable to the ordinances 
to which reference has been made. The rule is as follows: 


The payment of an occupation tax cannot be made a condition 
precedent to obtaining a license to conduct the business sought to 
be taxed. Where a tax is collected or paid as a condition of obtain- 
ing a license, it is license money, and not a tax, under the provisions 
of section 5, article 8, of the constitution. 

*The doctrine of this case is overruled in State r. Boyd, 89 N. W. 
417, where SULLIVAN, C. J., states the law as follows: “An ordinance 
having no element of regulation, and showing on its face that the 
sole purpose of the city authorities in adopting it was to raise rev- 
enue, is a tax ordinance, even though the right to engage in the 
business or calling taxed is made to depend upon paying the tax and 
obtaining a license.” To this ruling Ho.comna, J., dissented. 
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1 am therefore of opinion that under the foregoing de- 
cision the money collected from licensed saloon-keepers 
under the occupation-tax ordinance of the city of Nelson 
should not be retained by the city, but turned over to the 
school district treasurer. 


Very respectfully, . IF. N. Prout, 
May 31, 1901. Attorney General. 


ESCHEATED LANDS—MANAGEMENT—BOARD OF EDUCA- 
TIONAL LANDS AND FUNDs. 


Lands which the state acquires by escheat must be managed and 
controlled by the board of educational lands and funds, 


Where escheated lands are sold by direction of the board of educa- 
tional lands and funds, the net proceeds belong to the permanent 
school funds of the state, 


Where escheated lands are leased, funds arising from the lease be- 
long to the temporary school funds of the state. 


A statutory provision in which state officers are directed to pursue 
a line of conduct at variance with plain requirements of the 
constitution, should be disregarded. 


Board of Educational Lands and Funds, Lincoln, Neb. 
GENTLEMEN: You have presented to me for considera- 
tion the following questions: 


What officer or state board should control lands which escheat 
to the state under the provisions of sections 70-73, chapter 73, Com- 
piled Statutes, restricting non-resident aliens in their right to acquire 
and hold real estate? What disposition should be made of the funds 
arising from the leasing or sale of such lands? 


The following provisions of the constitution are appli- 
cable to the subject of your inquiries : 


The governor, secretary of state, treasurer, attorney general and 
commissioner of public lands and buildings shall, under the direc- 
tion of the legislature, constitute a board of commissioners for the 
sale, leasing and general management of all lands and funds set 
apart for educational purposes, and for the investment of school 
funds, in such manner as may be prescribed by law. (Art. 8, sec. 1.) 

The following are hereby declared to be perpetual funds for com- 
mon school purposes of which the annual interest or income only 
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can be appropriated, to-wit: * * * The net proceeds of lands and 
other property and effects that may come to the state, by escheat or 
forfeiture. (Art. 8, sec. 3.) 

The interest arising from all the funds mentioned in the preced- 
ing section, together with all the rents of the unsold school lands, 
and such other means as the legislature may provide, shall be ex- 
clusively applied to the support and maintenance of common schools 
in each school district in the state. (Art. 8, sec. 4.) 


From the above quoted provision of the constitution I 
conclude, (1) that lands which the state acquires by escheat 
must be managed and controlled by the board of educational 
lands and funds; (2) that in case the lands thus escheated 
are sold by the direction of the board of educational lands 
and funds, the net proceeds of such sale will belong to the 
permanent school funds of the state; (3) and that in case 
such echeated lands are leased, the funds arising from 
such lease will belong to the temporary school funds of the 
state. 

The constitutional requirements quoted are part of the 
supreme law of this state, and cannot be defeated by legis- 
lation. In adhering to the directions of the constitution, 
it will be necessary, therefore, for the board to disregard 
contradictory provisions in section 29, chapter 80, Com- 
piled Statutes, that such escheated lands shall be managed 
by the governor and superintendent of public instruction, 
and that the proceeds thereof shall be placed in the tem- 
porary school fund. Section 1, article 9, chapter 83, Com- 
piled Statutes, authorizing the state treasurer to sell such 
lands, is also to be disregarded in so far as it may be con- 
strued to take from the board of educational lands and 
funds the constitutional power under which thev are di- 
rected to control school lands. (State v. Bartley, 40 Neb. 
298. ) 

Very respectfully, F. N. Provr, 

June 11, 1901. | Attorney General. 
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-ScHooL Disrrewr—Bonps—TAXATION, 


‘The county board has power to levy against the taxable property 
‘in a school district a tax sufficient to pay interest on registered 
bonds of such district, though no formal estimate has been made. 

J. C. Dort, Esq., County Attorney of Pawnee County, 

Pawnee City, Neb. 

Dear Sir: I have received from you the following com- 
munication : 

Our statute provides that county commissioners shall make an an- 
nual estimate of amount required for expenses, ete., in January of 
each year, and the annual levy at last day of their sitting as a 
board of equalization. Table Rock school district voted and issued 
bonds for a new schoolhouse since January 1, and has had same 
registered. Should the county board make a levy for a fund to pay 
the accruing interest, the last day of their sitting, no estimate hav- 
ing been made in January? 

After school district bonds have been registered by the 
auditor of public accounts it is his duty, under the pro- 
visions of section 10, subdivision 15, chapter 79, Compiled 
Statutes, to certify the fact of such registration to the 
county clerk of the county in which the school district is 
situated. The same section provides that taxes for pay- 
ment of such bonds and interest thereon shall be levied in 
the manner provided by section 13 of the same act. The 
latter section is in part as follows: 

It shall be the duty of the board of county commissioners in each 
county to levy, annually, upon all the taxable property in each school 
district in such county, a tax sufficient to pay the interest accruing 
upon any bonds issued by such school district, and to provide a 
sinking fund for the final redemption of the same, such levy to be 
made with the annual levy of the county, and the taxes collected with 
other taxes. 

Under the foregoing provisions of the statutes I am of 
opinion that the county commissioners have power, even 
in absence of a formal estimate, to levy against the taxable 
property in a school district a tax sufficient to pay the in- 
terest on the bonds issued by it and registered by the aud- 
tor of public accounts, 

Very respectfully, FF. N. Prout, 

June 15, 1901. | Attorney General. 
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SENTENCE—TIME—REVIEW—BAIL. 


The term of one sentenced to the penitentiary dates from the sen- 
tence and not from the first day of his incarceration in the peni- 
tentiary. 


Where a convict was sentenced, confined in the penitentiary, and sub- 
sequently admitted to bail pending a judicial review of his con- 
viction, the period of his absence from the penitentiary is not 
time served under the sentence. 


E. D. Davis, Esq., Warden of State Penitentiary, Lan- 
caster, Lancaster County, Neb. 


DEAR Sir: I have received your letter wherein vou say : 


I desire to call you attention to the case of George Coil, sentenced 
from Dawes county for murder. He was convicted and sentenced 
April 12, 1900, to ten years. He came to the prison May 1, 1900, He 
left the prison May 31 of the same year, thus serving but twenty 
days within the walls. His bondsmen surrendered him to the sheriff 
of Dawes county and for a couple or three months he has been 
confined in jail. When the supreme court affirmed his sentence he 
was brought here. When does Coil’s term date from? When does 
his good time begin? Does his jail incarceration count as time in 
the prison? 


The supreme court has held that “the term of imprison- 
ment of one sentenced to the penitentiary dates from the 
sentence and not from the delivery of the prisoner to the 
warden of the penitentiary” (Jn re Fuller, 34 Neb. 581) ; 
but in a case where the record shows that the convict. was 
sent to the penitentiary under the sentence; that he pro- 
cured a suspension of the sentence and was released on 
bail from the custody of the warden pending a review of 
the proceedings; and that the sentence was subsequently 
affirmed,—the time the convict was thus absent from the 
penitentiary should not be considered as time served under 
the sentence. The sentence was superseded during that 
time for the benefit of the convict, and he did not serve time 
under it when he was not in the custody of the warden. 

Very respectfully, F. N. Prout, 

June 18, 1901. Attorney General. 
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TAXATION—EQUALIZATION, 


The general purpose of equalization is to bring the assessments of 
different parts of a taxing district to the same relative standard. 


The county board of equalization cannot legally lower the aggregate 
valuation of sheep in the county, as returned by assessors, and 
raise the aggregate valuation of cattle in the county, as returned 
by assessors. 


kd A. Mann, Esq., County Attorney of Scott’s Bluff 
County, Gering, Neb. 
Dar Sir: I have just received vour telegram inquiring: 


Can board of equalization lower aggregate valuation of sheep in 
county, as returned by assessors, and raise aggregate valuation of 
cattle? 


The power of the county board to equalize assessments 
is conferred by section 70, article 1, chapter 77, Compiled 
Statutes. The third subdivision of that section is as fol- 
lows: 


_ It shall ascertain whether the valuation in one township, pre- 
cinect, or district bear just relation to all townships, precincts,.or 
districts in the county; and may increase or diminish the aggregate 
valuation of property in any township, precinct, or district, by adding 
or deducting such sum upon the hundred as may be necessary to 
produce a just relation between all the valuations of property in 
the county, but shall in no instance reduce the aggregate valuation 
of all the townships, precincts, or districts below the aggregate valu- 
ation thereof as made by the assessors; neither shall it increase the 
aggregate valuation of all townships, precincts, or districts except 
in such amount as may be actually necessary and incidental to a 
proper and just equalization. It may consider lands, village or city 
lots, and personal property, except property assessed and valued by 
the state board of equalization, separately and determine a separate 
per cent. of addition or reduction for each of said classes of property 
as may be necessary to a just equalization thereof. 


Unless the foregoing provisions confer upon the county 
board authority to lower the aggregate valuation on sheep 
as returned by the assessors and to raise the aggregate 
valuation on cattle as returned by the assessors, the board 
has ho such authority, because it is not conferred by other _ 


statutory provisions. 
12 
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According to the definition of Cooley as given in the 
second edition of his work on Taxation on page 421, 
“Equalization of assessments has, for its general purpose, 
to bring the assessments of different parts of a taxing dis- 
trict to the same relative standard, so that no one of the 
parts may be compelled to pay a disproportionate part of 
the tax.” The main purpose indicated by the language of 
the statute quoted is in harmony with the purpose stated 
in Cooley’s definition. The supreme court of this state has 
taken the same view of the purposes of equalization by the 
county board, and has construed the law accordingly in 
Suydam v. Merrick County, 19 Neb. 155, and in Ntate v. 
Edicards, 31 Neb. 369. : 

Lowering the aggregate valuation on all the sheep in the 
county or increasing the aggregate valuation of all the 
cattle in the county does not bring assessments of differ- 
ent parts of the county to the same relative standard, and 
in my opinion such action is not warranted under any 
proper construction of the language of the statute. The 
duty of fixing the value of the sheep and cattle in the 
county for the purposes of taxation devolved upon the 
assessors, and cannot be performed by the board of equal- 
ization, though that body should fail to agree with the 
assessors on the question of valuations. Where such 
assessed valuations vary in different parts of the county 
the board may properly equalize the assessments, but in 
my judgment it has no right to “lower the aggregate valu- 
ation of sheep in the county, as returned by the assessors, 
and raise the aggregate valuation of cattle.” 

I think this conclusion is justified by the reasoning of 
the supreme court in their opinions in the cases cited 
herein. | 

Very respectfully, I’. N. Prowt, 

June 20, 1901. Attorney General. 
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ScHOOLS—EMPLOYMENT OF TEACHERS—RELATIONS—CON- 
STRUCTION OF STATUTE, 


A technical word should be given its technical meaning when used 
without explanation or qualification in a statute. 


“Related” is a technical word when used without explanation or 
qualification in a statute. 


The enactment “that no contract with a teacher shall be valid unless 
agreed to either by all members of the district board or by two 
members of such board who are not related to the fourth degree 
to the said teacher,” applies to relations by consanguinity and 
not to relations by affinity. 


Hon, William K. Fowler, State Superintendent of Publie 
Instruction, Lincoln, Neb. : 


DEAR Str: LT have the honor to acknowledge the follow- 
ing communication from the department of public instruc- 
tion: 

Senate File 256 passed by the recent session of the legislature con- 
tains this provision regarding a teacher's contract in rural districts: 
“That no contract with a teacher shall be valid unless agreed to 
either by all members of the district board or by two members of 
such board, who are not related to the fourth degree to the said’ 
teacher.” (Compiled Statutes, 1901, ch. 7% sub. 4, sec. 11.) This de- 
partment desires your opinion as to whether this provision govern- 
ing « teacher's contract applies to marriage relationship as well as 
to that of consanguinity. 


The word “relation” or “related,” when used without 
qualification or explanation in statutes, has had a teechni- 
cal meaning for a long period of time. In 1755 Lord 
HARDWICKE, who delivered the opinion in the case of Wors- 
ley vr. Johnson, 3 Atk. [Eng.| 761, said: 

Strictly, the wife is no relation to the husband. “Relation,” in dic- 
tionaries, means consanguinet and affinis, but by the statute it means 
kindred by blood only. 

This rule has been followed by American courts, as an 
examination of the adjudications will show. In the case 
of Supreme Council v. Bennett, 47 N. J. Eq. 43, the court 
spoke as follows: 
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The phrases “related to,” “relations” and “next of kin,” whether 
used in a statute, will, or contract, have, by.a perfectly uniform) 
course of decision, been held to include only relations by blood, and 
not connections by marriage, not even a husband or a wife. 


In Lsty v. Clark, 101 Mass. 39, the supreme court said : 


There seems to be no authority for holding that the word “rela- 
tion” in its strict legal and technical sense includes husband or wife. 
On the contrary, authorities are found very direct and explicit to 
the point that they are not “relations,” 


In the case of Jn re Pfeulb, 48 Cal. 643, the rule was 
stated thus: 

The word “relation” in the statutes providing that a devise to a 
relation shall not lapse by the death of the devisee during the life- 


time of the testator, if the devisee leaves lineal descendants, includes 
only relations by blood and not by affinity. 


Under a will bequeathing property to relatives, relations 
of testator’s wife are not included. (Storer vr. Wheatley, 
1 Pa. St. 506.) Many other decisions are in harmony with 
those cited. The following is only a partial list: Harrey 
vr. Harvey, 5 Bev. (Eng.) 138; Aimball v. Story, 108 Mass. 
382; Clearer v. Clearer, 39 Wis. 96; Drew v. Wakefield, 54 
Me. 290. 

The supreme court of this state, in Warren v. Englehart, 
13 Neb. 283, held that a husband was not the “next of kin” 
of his wife within the meaning of that term as used in the 
statute of descent, and that he did not inherit her persona] 
estate. In disqualifving jurors to sit in cases where they 
are related to one of the parties to the suit, the lawmaking 
bodies in this country have generally used language apply- 
ing in specific terms to relations both by consanguinity 
and by affinity. This indicates legislators have generally 
understood that relation by affinity is not expressed by the 
word “relation” alone. 

It is clear to my mind that “related,” when used in a 
statute, is a technical word, meaning related by blood, and 
that it was used in the technical sense in the school law. 
As said by Chief Justice Mason in Franklin v. Kelley, 2 
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Neb. 89, “The rule of statutory construction is that, when 
technical words occur in a statute, they are to be taken in 
a technical sense.” 

By the statute under consideration the legislature im- 
posed upon members of school boards in rural districts a 
restriction upon their power to employ their “relations” as 
teachers, and the restriction should not be extended bhe- 
yond the import of the language used by the lawmakers. 

I am therefore of the opinion that the clause, “who are 
not related to the fourth degree to the said teacher,” ap- 
plies to relations by consanguinity and not to relations by 


affinity. 
Very respectfully, FE. N. Prout, 
June 24, 1901. Attorney General. 


OFFICES—EFFECT OF REPEAL OF STATUTE—ELECTION 
OFFICERS. 


Offices are vacated by the unconditional repeal of the statute under 
which they were created. 


Present judges and clerks of election will have no authority to act 
as such after the law repealing the statute under which their 
offices were created goes into effect. 


R. P. Anderson, Esq., County Attorney of Seward County, 
Seward, Neb. 
Drak Stn: I have received your letter stating: 


On the 23d of July, next month, we will hold a special election in 
this county for the purpose of voting bonds to build a court-house 
and jail, Now the question is: Will the judges and clerks of election 
now in office under the old law be qualified to serve at this special 
election as provided they shall under the old law, or will there have 
to be a new set of judges and clerks of election appointed to act at 
this special election under House Roll No, 460? (Compiled Statutes, 
1901, ch, 26, sec. 17.) 


House Roll 460 will go into effect as a law July 1, 1901. 
According to my understanding of the bill it will repeal 
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the law under which the present judges and clerks of elec- 
tion hold their offices. The rule is that the unconditional 
repeal of a law under which offices were created vacates 
such offices. (Chandler v. Lawrence, 128 Mass, 213; State 
vr. Harris, 45 N. W. Rep. [N. Dak.] 1101; State v. Coring- 
ton, 29 0. St. 102; People v. Brown, 83 111. 955 In re Senate 
Resolution, 12 Colo, 340.) 

In my opinion, therefore, the present judges and clerks 
of election will have no authority to act as such after 
House Roll 460 goes into effect July 1, 1901, but the clerk 
of the district court may, as directed by House Roll 460, 
appoint judges and clerks to serve at your special election 
to be held July 23, 1901. 


Very respectfully, F. N. Prout, 
June 25, 1901. Attorney General. 


Tow NSHIP COLLECTORS—ARBOLISH MENT OF OFFICE—REPEAL 
OF STATUTE— MANDAMUS. 
The oftice of township collector will be aboli: hed by the repeal of 
the statute under which the office was created, 


When the statute abolishing the office of township collector goes into 
effect, it will be the duty of township collectors to deliver their 
books to the county clerk and make final settlement with the 
county, and performance of such duty may be enforced by 
mandamus, 


Ambrose C. Epperson, Ksq., County Attorney of Clay 
County, Clay Center, Neb. 

Dear Str: In reply to vour inquiry as to the duty of 
cownship collectors to turn in their books and settle with 
the county clerk July 1, I beg to say that the old law which 
created the office of township collector was repealed by the 
recent legislature without an emergency clause in the re- 
pealing act. (Compiled Statutes, ch. T7, art. 1, secs. 87, 
89; Session Laws, 1901, p. 412, sec. 3. The old law, there- 
fore, will become inoperative July 1, on which day the new 
law will become effective. It will be the duty of the town- 
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ship collectors on that day to turn in their books and settle 
with the county clerk, and their refusal to do so will war- 
rant the county clerk in bringing mandamus proceedings 
against them to compel them to perform that duty. A 
township collector will have no authority to collect taxes 
after July 1. 

The right of the legislature to vacate an office by repeal- 
ing a law which authorized the office is well settled. In 
this instance the new law will operate to abolish the office 
of township collector after July 1. (Chandler vr. Lawrence, 

128 Mass. 21 i Ntate v. Harris, 45 N. W. Rep. [N. Dak.] 
1101; State v. Covington, 29 O. St. 102; People vr. Brown, 
S3 TIL 95; In re Senate Resolution, 12 Colo. O40.) 

Very respectfully, 
F, N. Prout, Attorney General. 
June 26, 1901. By Norris Brown, Deputy. 


SHERIFF'S SALE OF REALTY—PUBLICATION OF NOTICE, 
Neither the county board nor the defendant in a tax-foreclosure suit 

’ has any right to designate the newspaper in which notice of the 

sheriff's sale of the realty shall be published. 
B. FF. Eberhart, Esq., County Attorney of Diundy County. 
Benkelman, Neb. 

Drar Sir: I have received vour letter stating that, in 
foreclosure proceedings, the sheriff of Dundy county is 
charged with the duty of selling certain lands for taxes. 
In this connection vou ask whether the county board may 
require him to publish his notices of sale in a newspaper 
designated by the board. 

Permit me to call your attention to some of the adjudica- 
tions on the subject of your inquiry. In State v. Holliday, 
30 Neb, 327, the supreme court of this state declined to 
order a sheriff to advertise a judicial sale in a particular 
newspaper, saving: “To preserve impartiality and fair- 
ness the officer should not be under the direction or con- 
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trol of either party.” That plaintiff has no right to desig- 
nate the paper in which notice of sale shall be published 
has also been decided in Winter v. Wilson, 44 Kan. 146. 
In Smith v. Foxworthy, 39 Neb. 214, the Petra rule was 
established : 


The statute providing for notice of sales of land upon execution 
or foreclosure does not require that the newspaper in which such 
notice is published shall have a general circulation in any particular 
city or portion of the county. 


The foregoing rules of law are founded in justice and 
common sense. They show plainly that parties to a fore- 
closure suit have no right to insist on having notice of sale 
published in a particular newspaper, and that no newspa- 
per has a monopoly of such publications... Where the court 
has not directed the sheriff to make publication in a par- 
ticular newspaper a party to the suit has no right to do so, 
and under such circumstances the sheriff, in performing 
his duties impartially, must exercise his own discretion in 
regard to the paper in which such notice shall be pub- 
lished. 

In the tax-foreclosure suits in question the county is a 
party, and in my opinion the county board goes outside of 
its legitimate functions when it undertakes to dictate to 
the sheriff what course he shall pursue in designating a 
paper to publish notice of sales of real estate in foreclosure 


proceedings. 
Very respectfully, — I’. N. Prout, 
June 26, 1901. Attorney General. 


TAXATION—OMISSIONS—EQUALIZATION, 


The county board, when sitting as a board of equalization, has power 
to assess property which the assessors omitted from their lists. 


J. R. Swain, Esq., County Attorney of Greeley County, 
@ reeley y, Neb. 
Dear Str: I have your favor of the 18th instant, in 
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which vou request the opinion of this office as to the right 
of the county board, when sitting as a board of equaliza- 
tion, to tax property which had been omitted by assessors 
for previous years. 

You are respectfully advised that it is our opinion that 
section 71 of chapter 77, article 1, Compiled Statutes, gives 
to the county board, when sitting as a board of equaliza- 
tion, the power, and makes it its duty, to assess all prop- 
erty at a proper valuation for the years for which said tax 
should have been levied and which was omitted to be levied 
on said property for those vears. 

Very respectfully, 
I’. N. Prout, Attorney General. 

June 27, 1901. By Norris Brown, Deputy. 


CounTY BoarRD—RAILROAD BripGE—HIGHWAY. 

A county board has no power except that conferred by statute and 
the implied power necessary to carry into effect the power 
granted. 

A county board has no authority under the statutes to lease a rail- 
road bridge for highway purposes, 


It is the duty of the county board to levy the necessary taxes for 
public purposes, and a contract to disregard that duty is void. 


A county board cannot bind itself, or future boards, by an agree- 
ment not to build a bridge which may become essential to a 
public highway. 

Jesse 17, Parker, Esq., County Attorney of Howard County, 

Nt. Paul, Neb. 

Dear Sir: I have received your recent letter inquiring 
whether Howard county may enter into a contract with the 
Union Pacific Railway Company to lease for the purpose of 
public travel the railroad bridge across the Loup river 
near St. Paul. Among the conditions imposed by the rail- 
way company are the following: The county shall pay 
$700 a vear for a period of ten years, but the railway com- 
pany may abrogate the contract upon giving the county 
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thirty days’ notice. The right of the county to use the 
bridge for the purpose of public travel shall be subject to 
the right of the railway company to use it. for railroad 
purposes. During the tenure of the contract the county 
shall not build a bridge over the Loup river within ten 
miles of the railroad company’s bridge, or levy a tax for 
that purpose. 

The county commissioners have no powers except those 
conferred by statute and the implied powers necessary to 
carry into effect the powers granted. In this state the 
laws relating to highways and bridges do not in express 
terms confer upon county boards authority to lease a 
bridge, and I do not think any such power is implied from 
the powers granted. However, statutes requiring a county 
to keep its highways and bridges in a safe condition for 
travel may justify the implication that, in case a bridge is 
rendered unsafe by accident or disaster, a county has 
power to make a contract for the use of a private bridge 
during the time the public bridge is being repaired or re- 
constructed; but in my opinion the permanent use by a 
county of a bridge owned and controlled by a private per- 
son or a railway company was never contemplated when 
our road-laws were enacted. 

In McCann v, Board, 9 Neb. 324, the supreme court of 
this state held that a county could not purchase a private 
bridge already constructed, and that counties can only 
locate public roads and erect. bridges thereon in the man- 
ner provided by law. If a county cannot buy a private 
bridge, I think there is no authority for leasing one which 
is under the control of a railroad company. 

The road-laws of this state require counties to keep high- 
ways and bridges in repair, and make the counties liable 
for damages resulting from a failure to perform that duty. 
The liability of a county for damages resulting from a 
dangerous bridge is inconsistent with the idea that a pri- 
vate individual may own and control a bridge used fo 
public travel. ) 3 
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A county board has no power to stipulate away the 
county’s right to levy taxes which are necessary for public 
purposes, nor to bind future county boards by an agree- 
ment not to build a bridge which may become essential to 
a public highway. 

I am therefore of the opinion that the county commis- 
sioners of Howard county have no authority to execute the 
contract in question. 

This opinion is also applicable to a similar contract for 
the leasing of the railroad bridge over the Middle Loup 
river near the town of Iloward, in Howard county, Ne- 
braska. 

Very respectfully, I. N. Prowt, 

JIulv 10, 1901. Attorney General. 


TAXATION—GOVERN MENT LAND, 


Where land was acquired from the government under the timber- 
culture act and final proof was made January 25, 1502, the land 
was properly taxed for that vear. 

T. 2. Meese, Esq., County Attorney of Wheeler County, 

Bartlett, Neb, 


Dear Sir: Your favor is before me, requesting the opin- 
ion of this office as to whether land was taxable for the 
year 1892, which was obtained under the timber-culture 
act, final proof having been made January 28, of that vear. 

Replying thereto vou are advised that in my judgment 
such land was taxable for the vear 1892. The policy of the 
law is to tax all property not expressly exempt from taxa- 
tion. The failure or inability of the state auditor to certify 
to the county clerk a list of lands becoming taxable for the 
first time in each county, as provided for in section 148, 
article 1, chapter 77, Compiled Statutes of 1899, in no way 
releases the land from the burden of taxation. The county 
clerk acted within his official power and duty when he 
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placed this land on the assessor’s book for taxation in the 
vear 1892. 
Very respectfully, 
. FP. N. Prout, Attorney General. 
July 10, 1901. . By Norris Brown, Deputy. 


CITIES—CLASSIFICATION—PROCLAMATION. 


Where a change in population changes the class to which a city be- 
longs, proclamation of the fact, upon notice, may be made by 
the governor. 


W. W. Wilson, Esq., County Attorney of Otoe County, 
Nebraska City, Neb. 

DeEAR Sir: I have the honor to acknowledge your in- 
quiry as follows: 

Nebraska City was organized as a city of the first class, having 
more than 10,000 and less than 25,000 inhabitants. The census of 1900 
shows a population of less than 8,000. Does the census itself change 
the status of Nebraska City; that is the class of city to which it 
belongs, no action having been taken by the council? 

I think the procedure under such circumstances should 
be as follows: The mayor should make and forward to the 
governor an affidavit showing the population of Nebraska 
City as disclosed by the twelfth census. When the atten- 
tion of the governor is thus called to the matter he will no 
doubt issue his proclamation, stating the class of cities to 
which Nebraska City belongs. 

Very respectfully, F. N. Prout, 

July 18, 1901. Attorney General. 


TAXATION—PARTNERSHIP PROPERTY. 


Where a partnership has no assets, a partner may be held liable 
individually for taxes which were assessed against personal prop 
erty of the firm. 


P. W. Scott, Esq., County Attorney of Chase County, Im- 
perial, Neb. 
Dear Sir: Your favor requesting the opinion of this 
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office as to the liability of members of a partnership for 
taxes assessed against partnership personal property is at 
hand. 

In my judgment the taxes described by you may be col- 
lected from the individual members of the firm provided 
the firm itself is without assets. This is true under the 
general law that makes a member of a firm answerable for 
partnership debts. (Nebraska R. Co. v. Lett, 8 Neb. 251.) 
The partnership property must first be exhausted before 
the member's property can be held to pay firm liabilities. 
{Leach v. Milburn Wagon Co,, 14 Neb. 106; Ruth v. Lowry, 
10 Neb. 260.) 

You further inquire if the stockholders of a banking cor- 
poration are personally liable for taxes assessed against 
the bank. This is a question upon which the supreme court 
of this state has not yet spoken. Other courts appear to 
disagree about it. I am therefore yery much in doubt, and 
hesitate to advise vou either way. However, if vou desire 
to institute proceedings to enforce liability on the stock- 
holders, we will be glad to assist vou in any way within our 
power in presenting the question, when it reaches the su- 
preme court, 

Very respectfully, 
IF. N. Prout, Attorney General. 

July 18, 1901. By Norgis Brown, Deputy. 


PEDDLERS—LICENSE—E XCEPTIONS—MEDICINES, 


A peddler cannot legally sell medicines on commission, outside the 
limits of a city or town, without a license from, the county clerk, 


M. B.C. True, Esq., County Attorney of Johnson County, 
Tecumseh, Neb. 

Dear Sir: I have received your favor asking for a con- 
struction of the peddler-license law passed at the recent 
session of the legislature. Your letter contains the follow- 
ing statements and inquiries: 
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In this county are two men, residing here, with families, and own- 
ing property. Each runs a wagon through several counties of the 
state. Each sells medicines of the simple and well-known kinds, 
essences, salves, cosmetics, etc. ‘They sell on commission, and do 
not own the goods, In cases of medicines, not well known to the 
purchaser, a credit of several months is given for trial, and, in case 
it is not found satisfactory, it is retaken and no charge made. Must 
these men take out licenses as peddlers? 


The only persons excepted from the operation of the act 
are mentioned in the following provision : 

Nothing in this section shall be held to apply to parties selling 
their own work or production or edueational, either by themselves 
or employes, nor to persons selling at wholesale to merchants, nor 


to persons selling fresh meats, fruit, farm produce, trees, or plants 
exclusively. (Compiled Statutes, 1901, ch. 77, art. 1, sec. 152.) 


it will be observed that the persons mentioned in your 
letter do not fall within the exceptions mentioned in the 
act. Persons peddling medicines which are not “their 
own work or production” are, in my opinion, required to 
pay the fees imposed by the statute. 


Very respectfully, F. N. Prout, 
July 18, 1901. Attorney General. 


Roap TAXES—MANNER OF PAYMENT. 


Where a law permitting road taxes to be paid in labor -has been 
repealed and a new law enacted requiring all road taxes to be 
paid in cash, persons who failed to pay such taxes in labor under 
the old law must pay them in cash under the new law. 


M. B.C. True, Esq., County Attorney of Johnson County, 
Tecumseh, Neb. 
Dear Str: I have received your letter of recent date, 
stating: 


If the department has not vet made a ruling, determining what 
effect is to be given to the new road law, I desire it to make one. 
At the proper time, under the old law, section 78, the county clerk 
made out and delivered road books to the overseers of highways. In 
this county most of the overseers, if not all, have had some of the 
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road tax paid in work, but not all of such tax has been so paid. The 
important question is, after the taking effect of the new law, House 
Koll 58 (Session Laws, 1901, p. 423, ch, 56), must all road tax be paid 
in cash, or may payments be made in labor for the whole of the 
season 1901? 


In my opinion, persons who paid their road tax before 
July 1, 1901, in labor, under the old law, are not required 
lo pay it again in money. The provisions of the old law 
which authorized payment of road tax in labor have been 
repealed and the persons who failed to make payment be- 
fore July 1, 1901, are required to pay their road taxes in 
cash under the new law. 


Very respectfully, I’. N. Prout, 
July 22, 1901. Attorney Generai. 


TOWNSHIP COLLECTORS—SETTLEMENT—MANDAMUS, 


It was the duty of township collectors to make settlement with the 
county at the time the statute abolishing their offices became 
effective. 


The county clerk should receive the books of the township collectors, 
since the statute abolishing their offices has already gone into 
effect. 

The duty of the county clerk to receive the books of township col- 
lectors and to make settlement with them may be enforced by 
mandamus. 


Ambrose C. Epperson, Esq., County Attorney of Clay 
County, Clay Center, Neb. 

Drar Sir: Replying to your inquiry recently received 
on the subject of settlements of township collectors, under 
the old law, I beg to say that it was the duty of the town- 
ship collectors, July 1, to deliver their books and to settle 
with the county clerk. The statute repealing those offices 
went into effect on that date. (Session Laws, 1901, p. 410, 
ch. 52.) It is also the duty of the county clerk to receive 
the books from the collectors and to make settlement with 
them as to their collections. If the county clerk refuses to 
make such settlement, the township collectors may main- 
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tain mandamus proceedings against him to compel him to 
receive the books and to make settlement as provided by 
law. 
Very respectfully, 
F. N. Prout, Attorney General. 
July 26, 1901. By Norris Brown, Deputy. 


TAXATION—PARTNERSHIP PROPERTY—DISTRESS 
WARRANT. 

A county may sell the interest of a partner in partnership property 
for taxes lawfully assessed against him individually, 

A county treasurer, in a proper case, may be compelled to collect 
by distress, or other means, a duly authenticated tax claim for- 
warded to him from another county. 

i. Everett, Esq., Acting County Attorney of Hooker 

County, Mullen, Neb. 

Dear Sir: Ina recent letter you present two questions 
for the opinion of this department: (1.) May partnership 
property be sold under a distress warrant to pay taxes 
legally assessed against an individual member of the firm? 
(2.) May the treasurer of Douglas county be compelled to 
execute a distress warrant issued to him by the treasurer 
of Hooker county, where the tax debtor removed from 
Hooker county to Douglas county? 

1. There is no doubt of the right of the county to sell 
the interest of a partner in partnership property for taxes 
lawfully assessed against him individually, when the firm 
property is situated within the county. 

2. In reply to your second inquiry, permit me to call 
your attention to the following provisions of section 89, 
article 1, chapter 77, Compiled Statutes: 


In case any person owing taxes remove, the treasurer and town 
collector shall, among other steps to collect such tax, forward when 
necessary, such tax claim to the treasurer or tax collector at the 
adopted residence or place of abode of such tax debtor, and such 
taxes shall be collected at the latter place, as other personal taxes 
by distress or civil action, as are hereinbefore provided. 
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The methods of collection thereinbefore provided by the 
statute are as follows: 

If any person neglect so to attend and pay his personal taxes, or 
shall neglect and refuse after being called upon by the town col- 
lector, until after the first day of January next after such taxes 
become «dne, the treasurer, either by himself or deputy, or the sheriff 
of the county when directed by distress warrant issued by said 
treasurer to said sheriff, or town collector, is directed to levy and 
collect the same, together with the penalty and costs of collection 
by distress and sale of personal property belonging to such person in 
the manner provided by law for the levy and sale on execution. 


According to my understanding of the procedure under 
the foregoing provisions of the statute, the treasurer of 
Hooker county should forward to the treasurer of Douglas 
county a properly authenticated tax claim against the tax 
debtor who moved to Douglas county. Upon receipt of the 
claim it will be the duty of the treasurer, either by himself 
or deputy. “to levy and collect the same, together with the 
penalty and costs of collection, by distress and sale of 
personal property,” or to issue a distress warrant direct- 
ing the sheriff of Douglas county to levy and collect the 
claim. | 

The duty of the treasurer of Douglas county to enforce 
the tax claim himself according to the directions of the 
statute or to issue a distress warrant to the sheriff, is a 
duty imposed upon him by law, and may be enforced by 
mandamus in a proper case, 

Very respectfully, P No k ROUT 

July 26, 1901. . Attorney General. 


DISTRESS WARRANT—F EES OF OFFICERS. 


A county treasurer is entitled to a fee of 75 cents for issuing and 
docketing a distress warrant commanding the sheriff to collect 
taxes from a tax debtor. 

For services rendered by a sheriff in executing a distress warrant 
for collection of taxes, he is entitled to the fees allowable for 
similar services under an execution, 

13 
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I’. W. Scott, Esq., County Attorney of Chase County, 
Imperial, Neb. | 
Dear Str: I have received from you the following in- 
quiries : 
In cases where the county treasurer issues distress warrants and 
delivers same to county sheriff who makes return of “no property 
found,” .(1) Is the county treasurer entitled to a fee for issuing 


same? If so, what? (2) Is the sheriff entitled to any fees or mile- 
age’? If so, what? 


1. Section 89, article 1, chapter 77, Compiled Statutes, 
provides : 

If any person neglect * * * to pay his personal taxes, * * * 
the treasurer, either by himself or deputy. or the sheriff of the 
county when directed by distress warrant issued by said treasurer 
to said sheriff, or the town collector, is directed to levy and collect 
the same, together with the penalty and costs of collection, by dis- 
tress and sale of personal property belonging to such person in the 
manner provided by law for the levy and sale on execution, and the 
treasurer and town collector shall be entitled to the same fees for 
their services as are allowed by law for selling property under exe- 
ecution. 


For issuing and docketing an execution to sell property 
the clerk of the district court is allowed a fee of 75 cents 
(Compiled Statutes, ch. 28, see. 3), and, as I view the 
statute quoted, the treasurer is entitled to “the same fees” . 
for issuing and docketing a distress warrant. 

2. For any service rendered by the sheriff under the writ 
he is entitled to the fees allowable for similar services 
under an execution. 

Very respectfully, I. N. Provt, 

July 26, 1901. Attorney General. 


PAUPERS—E MERGENCY—AID—LIABILITY OF COUNTY. 


It is the duty of a justice of the peace to furnish aid, at the county's 
expense, to a poor person temporarily prostrated by heat at a 
time when the county board is not in session and when the 
cougty physicians are absent, though there is a poorhouse in 
the county. 


. 
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Jesse 1, Parker, Esq., County Attorney of Howard County, 
St. Paul, Neb. 

DreAR Sir: I have received your letter of July 23, stat- 
ing that a stranger, without money or other means to pro- 
vide himself with proper care, was prostrated by heat while 
temporarily in your city last week; that he was in need of 
the services of a physician; and that the regular county 
physicians were absent. In this connection you inquire 
who should provide for the care of the stranger in such an 
emergency when the county commissioners are not in ses- 
sion, there being a poorhouse established in the county. 

The beneficent purposes of the statutes relating to the 
care of the poor extend to an emergency like that 
described in your letter. (Compiled Statutes, ch. 67, see. 
14.) When paupers cannot be supported by their relatives, 
the former “shall receive such relief as his or her case may 
require, out of the county treasury.” (Compiled Statutes, 
ch. 67, see. 3.) Under the statutes cited the right of the 
stranger in question to receive aid from the county is be- 
yond dispute. 

Two classes of persons are entitled to aid from the 
county: (1) Paupers to be kept at the poorhouse; (2) 
and “poor persons who for the time being are unable to 
gain a livelihood, from sickness or other cause.” (Cage 
County v. Fulton, 16 Neb. 9.) When the county board is 
not in session it is the duty of the justice of the peace as 
overseer of the poor to afford temporary relief to persons 
belonging to the second class. (Gage County v. Fulton, 
16 Neb. 9; Hamilton County v. Meyers, 23 Neb. 721.) Both 
of these cases held that section 21, chapter 67, Compiled 
Statutes, suspending the functions of overseers of the poor 
in counties where a poorhouse has been established, does 
not apply to emergency cases demanding temporary relief 
only, and that the county is liable for aid furnished under 
such circumstances by an overseer of the poor, though there 
is a poorhouse in the county. The cases cited were not 
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overruled in Red Willow County v. Davis, 49 Neb. 796, 
wherein it was said: 


When the county board of a county has established and opened a 
poorhouse for the reception of paupers, and spread such fact upon 
its records, the jurisdiction and authority of the various justices of 
the peace of the county over the paupers therein cease, and the 
superintendence, care, and maintenance of the paupers devolve upon 
the county board, 


The foregoing language applies only to the powers of 
justices of the peace in regard to paupers who should be 
kept at the poorhouse, and has no application to the au- 
thority of a justice of the peace to bind the county for 
temporary aid furnished in case of an emergency, when 
the county board is not in session. 

I am therefore of the opinion that, under the circum- 
stances stated in your letter, the justice of the peace was 
the proper person to furnish aid to the stranger who was 
prostrated by heat in your city. 


Very respectfully, FE, N. Prout, 
July 27, 1901. Attorney General. 


ARTICLES OF INCORPORATION—REGISTRATION—I'EES, 


Where articles of incorporation presented to the secretary of state 
for registration do not disclose the amount of the capital stock 
of the corporation, he should ascertain that fact and make all 
of its present capital stock the basis for computing the amount 
of the state's fees. 


Hon. George W. Marsh, Secretary of State, Lincoln, Neb. 

Drar Str: Through a letter from yvour office and the 
documents accompanying the same, I am advised that the 
Chicago & Northwestern Railway Company has presented 
to you for registration a copy of its original articles of in- 
corporation. These articles were filed in the office of the 
secretary of state of the state of Wisconsin June 7, 1859, 
but do not show the amount of capital authorized. The 
amount of the original stock was $4,578,497.38, and the 
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company contends that this sum should be made the basis 
for computing the amount of fees to be collected by the 
state treasurer before registration of the charter. Under 
the facts stated you inquire how you are to determine the 
amount of fees to be collected in this instance. 

The fees are fixed by section 3, article 2, chapter 83, Com- 
piled Statutes, which provides : 

For filing articles of association, incorporation, or consolidation, 
demestic or foreign, $10; and if the capital stock authorized by such 


articles exceeds the sum of $100,000, an additional filing charge of ten 
cents for each $1,000 of stock authorized in excess of $100,000, 


The same section further provides for payment of fees 
as follows: 

For filing certificate of increase of capital stock of any corpora- 
tion, association or consolidation, domestic or foreign, $5, and ten 
cents for each $1,000 of the capital stock authorized by such articles 


of incorporation, association or consolidation in excess of the amount 
of capital stock originally authorized. 


The provision for payment of fees for filing certificate of 
increase of capital stock shows a legislative intent to re- 
quire fees on the entire capital stock of corporations. Since 
the articles of association of the Chicago & Northwestern 
Railway Company do not fix the amount of capital stock, I 
am of the opinion that all the capital stock in existence 
at the time the charter was presented to you for registra- 
tion should be made the basis for computing the fees at the 
‘ate fixed by statute. It will therefore be vour duty to 
ascertain that amount and require payment of fees on that 
basis before recording the articles of association. 


Very respectfully, FE. N. Prout, 
August 12, 1901, Attorney General, 


STATE NORMAL SCHOOL—LIBRARY FUND—APPROPRIATION. 


Without legislative appropriation the board of education of the 
state normal school at Peru has no authority to draw from the 
state treasury the library fund of that institution. 
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Dr. W. A. Clark, President of State Normal School, Pern, 
Neb. 

Dear Sir: I have received your recent letter relating to 
the authority of the board of education of the state normal 
school at Peru to draw from the state treasury, without 
an appropriation .by the legislature, the library fund of 
that institution. 

The fund in question was created under the provisions of 
section 13, subdivision 13, chapter 79, Compiled Statutes. 
That section is as follows: ‘ 


Students, when entering the school] for the first time, shall pay a 
matriculation fee of $5. The moneys thus received shall be paid 
into the hands of the state treasurer, and shall be held as a library 
fund, and the board of education shall from time to time appropriate 
the same for the purchase of books for the normal school library. 


In expressing my views on the question presented by 
your letter, I take it for granted, without an investigation, 
that the statute quoted is a valid enactment of the legisla- 
ture. 

The normal school at Peru was founded by the state. 
The buildings, and other property used for school purposes, 
belong to the state and are kept up by money appropriated 
by the legislature. The instructors of that institution are 
engaged in the service of the state and draw their salaries 
from the state treasury. The matriculation fees when paid 
are funds of the state, and as such, according to the lan- 
guage of the statute, are “paid into the hands of the state 
treasurer.” While the funds thus created are set apart as 
library funds to be expended for books under the direction 
of the board of education, the funds nevertheless belong to 
the state. As directed by statute the matriculation fees 
were “paid into the hands of the state treasurer.” In my 
opinion he received them in his official capacity, and for 
the safe-keeping and the proper disposition thereof he is 
liable on his official bond. If I am correct in this con- 
clusion, the funds must be retained by the state treasurer 
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until drawn out pursuant to a specific appropriation by 
the legislature. Section 22, article 3, of the constitution 
provides : 

No money shall be drawn from the treasury except in pursuance 


of a specific appropriation made by law, and on the presentation of 
a warrant issued by the auditor thereon. 


This provision applies to funds set apart for educational 
purposes as well as to other funds of the state. After 
money has been paid into the treasury, “it must remain 
there until drawn out ‘in pursuance of a specific appro- 
priation’ giving authority therefor.” (State v. Liedtke, 9 
Neb. 468; State v. Babcock, 18 Neb. 223; State vr. Moore, 
46 Neb. 373.) 

I am therefore of opinion that your library fund will not 
he available until the legislature meets and makes an ap- 
propriation against which warrants may be drawn. 

Very respectfully, F. N. Provt, 

August 13, 1901. Attorney General. 


VIOLATION OF PENAL STATUTE—INJUNCTION—PHARMACY 
—NUISANCE. 


Injunction will not be granted to restrain one from violating a pena! 
statute, unless property rights have been invaded or threatened; 
but if repeated violations of the pharmacy law would amount to 
a nuisance, the latter might be abated by injunction. 


Joseph H, Schmidt, Chairman of Committee on Violations 
of Pharmacy Law, Omaha, Neb. 

Dear Sir: I have just received your letter requesting an 
opinion as to the right of the state board of pharmacy to 
maintain a suit to enjoin one who is not a registered phar- 
macist from conducting a drug store or compounding and 
dispensing drugs, poisons and medicines, where the offense 
is frequently repeated. 

The offense described is a violation of the statute creat- 
ing the state board of pharmacy, and is punishable by a 
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fine of not less than $10 nor more than $100, or by im- 
prisonment not less than ten days nor more than ninety 
days. (Compiled Statutes, ch. 55, art. 3, sec. 3.) 

It is a rule well established in equity jurisprudence that 
injunction will not be granted to restrain the violation of 
public or penal statutes, or the commission of illegal acts, 
where property rights have not been invaded or threatened. 
(1 High on Injunction [3d ed.] sec. 20. ) 

However, in a case where violations of the pharmacy law 
amount to a nuisance, the nuisance might be abated by in- 
junction (Black on Intoxicating Liquors, sec. 344) 5 but 
the facts stated in your letter would not, in my opinion, 
warrant an attempt to invoke that remedy. 

Very respectfully, IF, N. Prout, 

August 14, 1901. Attorney General. 


REWARD—INTOXICATING LIQUORS—WITNESS. 


Statutory authority to pay complaining witness a reward equal to 
one-fourth of the amount collected for a violation of the Slocumb 
law, extends only to cases resulting in the conviction of a licensed 
saloon-keeper. 


F.C. Power, Esq., County Attorney of York County, York, 
Neb. 
Dear Sir: TI have received your letter of August 9 re- 
lating to the construction of section 23, chapter 50, Com- 
piled Statutes. Following is the section cited : 


All fines and penalties recovered wnder the provisions of this act 
shall, when collected, be paid into. the proper treasury for the use 
of the school fund, and the corporate authorities by whom such 
license was issued shall pay to the complaining witness in such 
action, out of the general fund of the county or city, an amount 
equal to one-fourth of the sum actually collected and paid over to 
the school fund as aforesaid. 


Under the statute quoted, is the complaining witness 
entitled to a sum equal to one-fourth of the fine paid by one 
convicted of selling liquor without a license? The author- 
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ity for paying a reward is contained in the language: “The 
corporate authorities by whom such /icense was issued 
shall pay to the complaining witness * * * an amount 
equal to one-fourth of the sum actually collected.” 

While the language of the statute is inartistic and some- 
what ambiguous, I am of the opinion that the authority to 
pay a reward to the complaining witness applies alone to 
cases resulting in the conviction of a licensed saloon- | 
keeper. 


Very respectfully, i’. N.. PROUT, 
August 14, 1901, Attorney General. 


OFFICIAL LANGUAGE—LEGAL NOTICE—PUBLICATION, 


The English language is the official one in this country, and must be 
used in publishing legal and official notices, unless publication 
in another language is authorized by statute, 

Legal notices inserted in English in a newspaper published in a for- 
eign language are insufficient, unless authorized by statute. 

I}. Royse, Esq., Secretary of the State Banking Board, Lin- 

coln, Neb. 

Dear Sir: I have received from your office a communi- 
cation calling my attention to that part of section 9, chap- 
ter 8, Compiled Statutes, requiring state banks to publish 
in a newspaper a summary of their reports. The language 
of the statute is as follows: 

A summary of such report in the form prescribed by the state 
banking board shall be published in a newspaper published in the 


place where such banking business is transacted, or if there is no 
newspaper in the place, then in one published in the same county. 


You inform me that the State Bank of Wilber inserted a 
summary of its recent report in a Bohemian newspaper, 
the summary itself being set in English. The question 
presented is: Did the bank comply with the statutory pro- 
visions above quoted? 

‘ The published opinions of the supreme court of this 
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state do not contain a ruling on this question, but an ex- 
amination of the decisions of other courts leads me to the 
conclusion that the bank could only comply with the stat- 
ute by publishing notice in a newspaper printed in the 
Mnglish language. That language is the official one in this 
country, and must be used in publishing legal and official 
notices, unless publication in another language is author- 
ized by statute. Legal notices inserted in English in a 
newspaper published in a foreign language are insufficient. 
(State v. Goebel, 40 L. R. A. [Wis.] 843; Road in Hanover, 
44 Pa. St. 277.) ; 

I know of no statute authorizing bank-notices to be pub- 
lished in a Bohemian newspaper, and am therefore of the 
opinion that the recent notice of the State Bank of Wilber 
is insufficient. 


Very respectfully, IF. N. Provt, 


August 16, 1901. Attorney General. 


ELECTIONS—.J UDGES AND CLERKS—APPOINTMENT. 


Judges and clerks of election must be appointed by the clerk of the 
district court. 
Jesse T. Parker, Esq., County Attorney of Howard County, 

St. Paul, Neb. 

Dear Sir: I have received your letter asking whether, 
in the opinion of this department, the clerk of the district 
court, under section 17, ehapter 26, Compiled Statutes of 
1901, should appoint the judges and clerks of election. 

All the provisions of the section cited refer in express 
terms to the clerk of the district court as the appointing 
officer, except one. That exception is obviously a mistake 
of some legislative clerk or copyist. The entire section must 
be construed consistently with the object of the act and 
the intention of the legislature. An examination of the act 
leaves no doubt that the legislature intended to vest the 
power of appointing all judges and clerks of election in the 
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clerk of the district court; and where the term “county 
clerk” is used, the clerk of the district court is meant to 
be designated. 

I am of the opinion that under the new law the county 
clerk can have no part in selecting and appointing judges 
and clerks of election, but that those officers must be ap- 
pointed by the clerk of the district court. 

I have the honor to remain, 

Very respectfully, 
I’. N. Prout, Attorney General. 

August 19, 1901. By Norris Brown, Deputy. 


COUNTIES—FORECLOSURE OF TAX LIEN—CoUNTY ATTORNEY. 


The county attorney is the proper officer to file a precipe directing 
the clerk of the district court to issue an order of sale to enforce 
a decree foreclosing a tax lien in favor of the county. 
James V, Hawkins, Esq., County Attorney of Logan 
County, Gandy, Neb. 

Dear Sir: I have your favor of recent date stating that, 
at the last term of the district court, Logan county ob- 
tained decrees in several tax-foreclosure suits. You ask 
the opinion of this office as to whose duty it is to direct 
further proceedings in said suits by filing a pracipe with 
the clerk for an order of sale,—the county attorney or the 
county commissioners. 

You are respectfully advised that section 16, chapter 7, 
Compiled Statutes of 1901, makes it the duty of the county 
attorney to appear and prosecute all suits in which the 
county may be a party. There is no provision of the statute 
which authorizes the county commissioners to perform any 
of the duties imposed by law upon the county attorney. 
An order of sale under a de¢ree foreclosing a tax-lien in 
favor of the county should be issued on the request of the 
county attorney. He is the one charged with that duty 
just as much as he is charged with drawing the petition 
for the commencement of the suit. 
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If it be true, as you say, that there will be no session of 
the district court in your county until next year, I can 
see no legal objections to your delaying the sale of prop- 
erty and thereby save to the delinquent unnecessary costs 
in the event that he desires to redeem. 

Very respectfully, 
in IX, N. Prout, Attorney General. 
August 20, 1901. By Norris Brown, Deputy. 


Courtr-Hovse Bonps—TAXATION. 


Where a proposition to issue court-house bonds was carried at an 
election August 7, 1901, it was the duty of the county board, 
immediately thereafter, to make the first tax levy to meet the 
obligations thus incurred, unless the tax-lists were previously 
delivered to the county treasurer, 


R. R. Horth, Esq., County Attorney of Hall, County, 
Grand Island, Neb. 


Dear Sir: You state that Hall county voted bonds for 
the erection of a conrt-house, on the 7th instant, as pro- 
vided by sections 26 to 29 inclusive of article 1, chapter 18, 
Compiled Statutes of 1901. You request the opinion of 
this office as to when the county board should first levy the 
tax to meet this obligation, 

Your question involves an interpretation of section 30 
of said act, which is as follows: 

If it appears that two-thirds of the vote cast are in favor of the 
proposition, and the requirements of the law have been fully com- 
plied with, the same shall be entered at large by the county board 
upon the book containing the record of their proceedings, and they 
shall then have power to levy and collect the special tax in the same 


manner that the other county taxes are collected. Propositions thus 
acted upon cannot be rescinded by the county board. 


An examination of this section, considered with the en- 
tire act and its obvious purpose, together with the evident 
intent of the legislature, leads me to conclude that it is the 
duty of the county board to immediately levy this tax for 
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1901 as soon as the vote is canvassed and two-thirds of the 
vote cast are found to be in favor of the proposition, pro- 
vided all the requirements of the law up to this time have 
heen met; and provided further that the tax-lists for 1901 
have not yet been delivered by the county clerk to the 
county treasurer. You will observe that the proposition 
submitted to the people expressly included the levy of these 
taxes as provided in section 27 of the act. By their vote 
they decided two things: (1) That bonds should be 
issued; (2) that a tax should be levied to pay them. To 
give this vote force and effect, the board should not delay 
action. The language of the section above quoted is simple 
and direct: “Thev [the county board] shall then have 
power to levy,” ete. 
Very respectfully, 
I’. N. Prout, ttorney General. 
August 21, 1901. By Norris Brown, Deputy. 


COUNTY WARRANTS—PARTIAL PAYMENT—INTEREST. 


A partial payment on a county warrant should be applied first to dis- 
charging the interest, and afterward to reducing the principal. 


(. OO. Brown, Exq., County Attorney of Garfield County. 
Burwell, Neb. 

DrAR Sir: In reply to your request for an opinion of 
this office on the legal method of computing interest on a 
county warrant upon which partial payment has been 
made, you are respectfully advised that in our judgment 
the rule announced by the supreme court in Mills v. Saun- 
ders, 4 Neb. 193, is the proper and legal method of comput- 
ing interest on such a warrant. On this point the opinion 
is as follows: 

But it is insisted that the court erred in its method of computation 
of interest in rendering its judgment against plaintiff in error. In 
respect to this question, the rule seems not only to be well established 


but to be just in principle, that interest on a judgment or debt due, 
is computed up to the time of the first payment, and the payment 
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so made is first applied to discharge the interest, and afterwards, 
if there be a surplus, such surplus is applied to sink the principal, 
and so toties quoties—taking care that the principal thus reduced 
shall not at any time be suffered to accumulate by accruing interest. 


While it is true that the question arose in that case on a 
promissory note in judgment, vet we can see no difference 
in principle when applied to a county warrant. Each 
draws interest payable annually and the rule is applicable 
in one case as well as in the other. 

Very respectfully, 
I’. N. Prout, -ittorney General. 

August 24, 1901. By Norris Brown, Deputy. 


Country JUupDGE—ABSENCE—SUBSTITUTE. 


One appointed to act in place of the county judge for two months 
on account of the latter's absence may serve until he returns, 


though his absence may be prolonged beyond the time stated. 


Frank Israel, Esq., Benkelman, Neb. 

Dear Str: I have your letter of the 3d instant, stating 
that vou had been appointed county judge by the county 
board of Dundy county to act as such officer during the 
temporary absence of J. A. West, the dulv elected and 
qualified county judge. You further state that your ap- 
pointment was for a definite period, to-wit, for the months 
of July and August. Judge West not having returned, you 
request the opinion of this office as to whether you have 
the right to continue to act as county judge after August 
31. 

In reply, you are respectfully advised that the county 
board was authorized by section 35, chapter 20, Compiled 
Statutes of 1901, to appoint you to act in the place of the 
absent judge. Said section is as follows: 

When any prebate judge shall be disqualified from acting in any 
cause or matter before him, or is temporarily absent from his county, 


the county commissioners may appoint a competent and disinterested 
person to act in place of such judge, in such case or other matter, 
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during such absence or disqualification, who shall give bonds in the same 
manner and possess the same powers and be subject to the duties, 
restrictions and liabilities as are prescribed by law respecting pro- 
bate judges. 


You will observe that by this section one of two causes 
must exist before the board can appoint, to-wit, disquali- 
fication or absence of the judge. It was held by our su- 
preme court in Nebraska Mfg. Co. v. Macon, 23 Neb, 224, 
that a person appointed to act on account of the disquali- 
fication of the judge would continue to act until the case 
or matter in which he was disqualified was entirely dis- 
posed of, or, in the language of the law, “during the dis- 
qualification.” 

So in your case, it is my judgment that your appoint- 
ment continues in force during the temporary absence of 
the county judge. The law nowhere authorizes the board to 
appoint for any fixed or definite period, but does authorize 
the board to appoint during some disqualification or dur- 
ing the absence from the county of the judge. On the same 
principle, and for the same reason, your power to act in 
his place would have ended the moment the judge re- 
turned even though your appointment was for a longer 
time, 

Very respectfully, 
IF. N. Prout, Attorney General. 

September 4, 1901. By Norris Brown, Deputy. 


JUDGES AND CLERKS OF ELECTION. 


Each voting precinct in the city of Plattsmouth is entitled to three 
judges and two clerks of election. 


Gicorge A. Houseworth, bsq., Clerk of the District Court. 
Plattsmouth, Neb. 

DEAR Str: IL have before me your favor of the first in- 

stant™ You state that the city of Plattsmouth has over 

».000 and less than 7,000 inhabitants. You inquire: Should 
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the election board in the several precincts of said city 
consist of three judges and two clerks, or five judges and 
two clerks? : 
In reply permit me to say that in my judgment section 
17, chapter 26, Compiled Statutes of 1901, is decisive of 
this question. It says: 
The clerk of the district [court] of each county shall, at least fifteen 


days prior to the first Tuesday after the first Monday in November of 
each year, appoint three judges and tice clerks of election in each elec- 


tion precinct in the county to serve for the term of one year. 


I am therefore of the opinion that each voting precinct 
in the city of Plattsmouth is entitled to three judges of 
election and two clerks of election to be appointed by you 
as provided by law. 

Very respectfully, 
F. N. Prout, Attorney General. 

September 4, 1901. By Norris Brown, Deputy. 


(FAME-—UNLAWFUL POSSESSION. 


Possession of game in this state during the closed season is unlaw- 
ful, though it may have been lawfully killed in another state. 


George B. Simpkins, Esq., Chief Deputy Game and Fish 
Commissioner, Lincoln, Neb. 

Dear Str: I have your favor of the fourth instant, in 
which you request the opinion of this department as to 
whether a person may lawfully bring into this state during 
the closed season game lawfully killed in another state. 

Replving thereto, I beg to say that the mere possession 
of game in this state during the closed season is an offense 
under section 7, article 2 of the game law passed at the 
recent session of the legislature. (Compiled Statutes, ch. 
31.) It would be no defense for a person found in posses- 
sion of game during the closed season, to say that it had 
been killed lawfully in some other state. Said section T. 
is as follows: 
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It shall be unlawful for any corporation, company, association, 
person or persons, or its, his or their officers, agents, servants or 
employees, to sell, expose for sale, or to have in its, his or their 
possession or control, any wild elk, deer or antelope, grouse, pheas- 
ant, prairie chicken, quail, wild turkey, wild goose, brant or any 
wild duck, or any of the birds, animals or fish protected by this act, 
except during the open season hereinbefore defined or otherwise 
provided, and the period of five days next succeeding the close of 
such season. Every corporation, company, association, its officers, 
agents, employees, and each of them, and any person or persons, his 
or their agents and employees, and each of them violating any of 
the provisions in this section, shall be deemed guilty of a misde- 
meanor, and on conviction be fined $25 for each and every such ani- 
mal so sold, exposed for sale or so had in its, his or their possession 
or control, and shall on conviction be fined $5 for each and every 
such bird sold, exposed for sale, or so had in its, his or their pos- 
session or control, 


Again, the Lacey game law passed by congress makes it 
unlawful to ship game into, through or out of a state whose 
laws punish the possession of game during the closed 
season. 

Very respectfully, 
FF. N. Prout, Attorney General. 

September 5, 1901, By Norris Brown, Deputy. 


DEFINITION OF WEEK. 


A week is a period of time beginning Sunday and ending Saturday 
following. 


J. M. Mohney, Esq., County Attorney of Furnas County, 
Beaver City, Neb. 
Dear Sir: I have just received vour communication as 
follows: 


I should like to have your ruling as to what is required of the 
county treasurer in making publication of the delinquent tax-list, 
according to section 109, article 1, chapter 77, Compiled Statutes, 
Does it mean the first week in October, when that week is not a full 
week, or does it mean the first full week in October? 


The question presented has already been passed upon by 
14 
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the supreme court. See Jedland v. Linton, 60 Neb, 251, 
where the following language was used in construing the 
section cited : 


A week means a period of time, beginning on Sunday and ending 
on Saturday following, and where a notice is required to be pub- 
lished beginning the first of a certain month, held, that if it is pub- 
lished first during the first full week of such month beginning on 
Sunday and ending on Saturday, the requirements of the statutes 
are satisfied, even though the publication was not made during the 


first seven days of the month. : 
Very respectfully, I’. N. Prout, 
September 18, 1901. Attorney General, 


OFFICER—DUTIES—COMPENSATION, 
Services of a public officer are gratuitous, unless compensation is 
authorized by statute. 


County clerks must transmit to the state treasurer without expense 


to him all the fees collected by them for licenses issued under 
the game law, j 


Hon, William Stuefer, State Treasurer, Lincoln, Neb. 
Dear Sir: I have received vour request for the opinion 
of this departinent as to whether a county clerk in remit- 
ting to the state treasurer the license fees collected under 
the new game law (Compiled Statutes, ch. 51) is required 
to pay exchange or the expense of transmitting the funds. 
Under section 1, article 4, chapter 31, Compiled Stat- 
utes, it is the duty of the county clerk to “remit the license 
fee to said state treasurer.” The duty of remitting the 
license fees is imposed upon the county clerk. There is no 
intimation in the statute that the state treasurer is to 
receive the money at the office of the county clerk or that 
the former shall pay the expense of transmitting the fees 
to the treasury. Section 7 of the article cited requires the 
state treasurer to pay over for the use of the school fund 
“all moneys derived from licenses and permits issued pur- 
suant to this act.”” He cannot therefore deduct from the 
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funds the expense of exchange or transmission. In ap- 
propriating money for use of the state treasury the legisla- 
ture made no provision for such expenses, but, as alread) 
stated, that body did require county clerks to remit to the 
state treasurer license fees collected under the new came 
law. The duty thus imposed is not discharged by deliver 
ing license fees to an express company without payment of 
the carrier's charges. The supreme court of this state in 
defining the duties of publie officers has said : 


A public officer must perform every service required of him by 
law, and he must look to the statute for his compensation, If it 
provides none, then the services are gratuitous. (Slate vr. Silrer, 9 
Neb. 85; Bayha ev. Webster County, 18 Neb. 151; Adams County ro Hunter. 
78 Ta. $28; Decatur vo Vermillion, 77 UW. 315; Troup ev. Morgan County, 
Oo Ala, 162; Sampson pv. Rochester, GO N, WW. 477.) A person accepting 
a public office takes it with its burdens, and whenever those become 
insufferably oppressive he may resort to that excellent and adequate 
remedy which a wise legislative foresight has provided, viz., a letter 
of resignation addressed to the proper cuthority. (Stale or, Meserre, 
o8 Neb, 453.) 


According to my understanding of the law, county clerks 
are required to transmit to the state treasurer without ex- 
pense to him all the fees collected by them for licenses 
issued under the game law, though the statute makes no 
provision for compensating them for their services, 


Very respectfully, PF, N. Prowr, 
September 18, 1901. Aflorney General, 


BANKS—INSOLVENCY—SET-OPFP, 


The maker of a note held by an insolvent bank may set off against 
the note any indebtedness due him from the bank, and this rule 
is not changed because the note is unmatured at the time of the 
appointment of a receiver for the bank. 


I). Royse, Esq., Secretary of State Banking Board. Lincoln, 
. Neb. 
Dear Sir: I have received your letter presenting the 
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following questions and requesting the opinion of this de- 
partment thereon : 

Can the maker of a note held by an insolvent state bank set off 
against the note the balance of deposits due him from the bank? If 


so, does the right of set-off exist in case the note is not due? May 
the*holder of an unpaid draft exercise such a right? 


I am of the opinion that the maker of a note held by an 
insolvent state bank may set off against the note the bal- 
ance of deposits due him from the bank, and that the 
maker of a note held by such a bank may likewise set off 
the amount of a draft drawn in his favor by the bank, or 
any other indebtedness of the bank to him. (Nalladin vr, 
Mitchell, 422 Neb. 860; Bernstein rv. Coburn, 49 Neb. T34.) 
The fact that the note was not due at the time a receiver 
was appointed for the bank does not change the rule. 
(Berry v. Brett, 6 Bosw. [N. Y.] 627.) 

Very respectfully, I’. N. Prout, 

September 20, 1901, Attorney General. 


STATE BANK—EXPIRATION OF CHARTER—REINCORPORA- 
TION, 

Where stockholders of a state bank desire to continue their banking 

business after their charter expires, they should reincorporate, 


transfer the assets of the old bank to the new, and assume or 
pay the liabilities of the former. 


I. Royse, Esq., Secretary of State Banking Board, Lin- 
coln, Neb. 

Dear Str: I have received your letter stating that a 
number of state banks have allowed their charters to ex- 
pire, and that they have inquired how to renew the same 
so that they may continue to do business under their or- 
‘ginal names. In this connection you ask what advice 
should be given in response to the inquiries mentioned. 

Section 143, chapter 16, Compiled Statutes, provides: 


Corporations whose charters expire by their own limitation, or 
by the voluntary act of the stockholders, may continue to act for | 
the purpose of closing their business, but for no other purpose. 
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Under the statute quoted, banking corporations whose 
charters have expired by lapse of time cannot legally — 
transact business except for the purpose stated in the 
statute; but the business of such banks may, however, be 
continued under the old names, where the stockholders re- 
incorporate, procure a new charter, transfer the assets of 
the old bank to the new, and assume or pay the liabilities 
of the former. (2 Beach on Private Corporations, sec. 
780.) In my opinion this method of procedure should be 
recommended by the state banking board to state banks 
desiring to continue in business after expiration of the 
term fixed by their charters or articles of incorporation. 


Very respectfully, i’. N. PROUT, 


September 23, 1901. Attorney General. 


STATUTE-—OFFICIAL BOND—GUARANTY COMPANY—PAY- 
MENT OF EXPENSES. 
Legislative enactments should be given a prospective operation un- 
less a contrary intent is clearly expressed. 


The county board has no authority to allow a claim filed by the 
county treasurer for money paid to a guaranty company for 
becoming surety on his official bond, where the bond was exe- 
cuted before the statute authorizing payment of such a claim 
went into effect. 


George W. Ayres, Esq.,County Attorney of Merrick County. 
Central City, Neb. 

DEAR Sir: I have received your letter relating to the 
authority of the county board to allow the claim of the 
county treasurer for money paid by him to a guaranty com- 
pany for becoming surety on his official bond for the term 
of two years from January, 1900. 

The only statute relating to the allowance of such a 
claim is section 19, chapter 10, Compiled Statutes, a part 
of which is as follows: 


If bonds are accepted by such officials from surety or indemnity 
companies the cost of such bonds may be paid by the county where 
such bonds are required. 
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This provision was, by amendment, inserted in the stat- 
ute at the recent session of the legislature. At the time 
the county treasurer executed his official bond the county 
board had no authority to pay a surety company for becom- 
ing surety thereon. Unless the existing statute authorizes 
the county board to allow a’ claim for the cost.of a bond 
executed before the present law went into effect, the board 
has no such power. It is a general rule that legislative en- 
actments will be given a prospective operation unless a 
contrary intent is clearly expressed. (MWel/itosh ov. -Joln- 
son, O1 Neb. 33.) [am of the opinion that the legislature 
did not clearly express an intention to give the amendment 
quoted a retroactive effect, and that the county board has 
no authority to allow the county treasurer’s claim for the 
cost of a surety bond executed prior to the time the act 
authorizing payment of such claims went into effect. 


Very respectfully, iM. N. Prot, 
September 30, 1901. Attorney General. 


SCHOOL LANDS—SALE—REFUNDING INTEREST, 


Terms lawfully imposed by contract upon a purchaser of state schoo! 
land can be modified only by statute and upon the terms pre- 
scribed thereby. ’ 

The statute authorizing the county treasurer to refund to the pur- 
chaser of school land, when he pays the balance of the purchase 
price, the unearned interest paid by him in advance, does. not 
apply to a purchaser who failed to pay his interest in advance 
at the time specified in the contract of purchase, 


Hon. George ID). Follmer, Commissioner of Public Lands 
and Buildings, Lincoln, Neb, ; 

DeEAR Sir: I have received your letter stating the follow- 
ing facts: July 25, 1883, Daniel Gallagher entered into a 
contract with the state to purchase 160 acres of university 
land in Holt county for $1,120, paying $120 down, and 
agreeing to pay on the balance a year’s interest in advance 
on January 1 of etch year. His right to a deed was sub- 
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ject to a strict compliance with his agreements. He paid 
interest—$60 a year—until January 1, 1899. On that date 
the purchaser, by his contract, was obligated to pay the 
interest in advance to January 1, 1900, the amount of such 
interest being S60. Instead of doing so he waited until 
July 12, 1899, when the county treasurer of Holt county 
gave him a receipt for $800 on the principal and another 
receipt for $36 for interest. Of the $60 due the state 
January 1, 1899, $24 has never been paid, and vou present 
the question: Is the purchaser entitled to a deed for the 
land purchased upon payment of the balance of the prin- 
cipal ($200) and interest on such balance? 

The contract was drawn under tlhe statutes in force at 
the time it was executed, and it was not within the power 
of the legislature or the state to change any of its obliga- 
tions without the consent of the purchaser. The latter by 
his own default could not, even with the consent of the 
treasurer of Holt county and the commissioner of publie 
lands and buildings, reduce the purchaser's contractual 
and statutory obligations to the extent of $24, or to any 
other extent; and the officers named had no authority to 
rebate any portion of the interest, unless their authority 
was derived from the statute of the state. If any burden 
imposed upon the purchaser has been lightened, authority 
for such relief must be found in an enactment of the legis- 
lature. When the purchaser was permitted to pay $36 
July 12, 1899, instead of the $60 which should have been 
paid January 1, 1899, section 8, chapter 80, Compiled 
Statutes of 1899 was in force, and has not since been 
amended or repealed. It is the only existing statute pro- 
viding for a rebate of interest on school land contracts. 
Following is the section cited : 

The owner of a sale contract may, at any time, pay any portion of 
the purchase price thereof to the treasurer of the county in which 
the land is situated; provided, that all interest at that time earned 


and-due has been first paid; and, when the principal is paid in full, 
other than at the first of the year, interest upon the obligation 
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having been paid for the entire year, the county treasurer receiving 
such principal payments may refund to the payor, out of any interest 
money then in his hands, the interest so paid in advance, in excess 
of the amount earned, and due at the time said final payment is 
made. 


Under this statute the purchaser had no right to pay any 
portion of the purchase price on July 12, 1899, because he 
had not then paid all the interest due; and he was not then 
entitled to any rebate of interest for the reason the statute 
only authorizes such rebate “when the principal is paid 
in full.” It is only when interest has “been paid for the 
entire year” that interest may be refunded. On July 12, 
1899, the purchaser did not pay the principal in full, and 
the interest due had not been paid for the entire year. It 
is therefore perfectly clear that he was not entitled to the 
rebate of $24 on July 12, 1899, and that he still owes the 
state the amount thereof, at least. 

The statute has no application to purchasers who are in 
default in paying interest, and I am therefore of the opin- 
ion that the deed of Daniel Gallagher should be withheld 
until the balance due on his contract has been paid. 

Very respectfully, I. N. Prout, 

September 30, 1901. Attorney General. 


SCHOOL LAXND—LEASE—F ORFEITURE—RECOVERY OF 
RENTAL. 


aental due the state from a lessee at the time of forfeiture of his 
school-land lease for non-compliance with its terms may be re- 
covered in an action at law, 


Hon. George D. Follmer, Commissioner of Public Lands 
and Buildings, Lineoln, Neb. 
Dear Str: In reply to a question presented in your let- 
ter of September 26, my opinion is as follows: 
Rental due the state from a lessee at the time of forfeit- 


OPINIONS. 201 


ure of his school-land lease for non-compliance with its 
terms may be recovered in an action at law. 
Very respectfully, 
I’, N. Prout, Attorney General. 
October 2, 1901. By Norris Brown, Deputy. 


SHERIFF—FEES—CUStTopyY OF PRISONERS. 


A sheriff is entitled to $1.50 a day as jailer when there are prisoners 
in the jail. 


The sheriff is responsible for the safe-keeping and custody of prison- 
ers confined in the county jail, 


The sheriff should be permitted to decide whether additional guards 
for prisoners are necessary. 


M. J. O'Connell, E'sq., County Attorney of Sioux County, 
Harrison, Neb. 

Dear Sir: Your letter in regard to the sheriff's fees, 
and to his duty in keeping prisoners, has been received. In 
mv opinion your inquiries should be answered as follows: 

Where there are prisoners confined in jail the sheriff is 
entitled to $1.50 a day regardless of whether guards have 
been employed. (Compiled Statutes, ch, 28, sec. 5.) 

The sheriff is responsible for the safe-keeping and cus- 
tody of prisoners confined in the county jail, and should be 
permitted to decide the question as to whether additional 
guards for prisoners are necessary. (Hibbard vr. Weil, 5 
Neb, 41.) 


Very respectfully, I. N. Prowt, 
October 5, 1901. ~ Attorney General. 


CONFLICTING STATUTES—COUNTY WARRANTS—LIMITATION 
OF AMOUNT. 

The statute prohibiting county boards from issuing warrants in ex- 

cess of 85 per cent. of the tax levy, unless there is money in the 


treasury to pay them, repeals by implication an enactment fixing 
such limit at 75 per cent. of the tax levy. 
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Jesse L. Root, Esq., County Attorney of Cass County, 
Plattsmouth, Neb. 

Dear Sir: I have received your letter calling my at- 
tention to the conflict between section 34, article 1, chapter 
Is, Compiled Statutes, and section 36 following. — 

Section 34 prohibits county boards from issuing war- 
‘ants to an extent in excess of 85 per cent, of the current- 
year tax levy, unless there is money in the treasury to pay 
them. Section 36 provides that the amount of warrants 
drawn after 75 per cent. of the levy has been exhausted may 
be recovered from the county board, where there is no 
money in the treasury to pay such warrants. Prior to 
1883 there was no conflict between the sections cited, and 
the limitation was fixed by both at 75 per cent. of the levy. 
In 1883 section 34 was amended and the limit fixed at So 
per cent. Section 34 as thus amended in 1883 is still in 
force. The effect of the amendment of 1883, fixing the limit 
at 85 per cent. was to repeal by implication section 36, 
which referred to the limit as 75 per cent, 


Very respectfully, _ #F.N. Provt, 
October 10, 1901. Attorney General; 


STATE FISHERY—STOCKING PRIVATE LAKES—STATE FUNDS. 


Money collected by the ehief deputy game and fish commissioner 
for stocking private lakes with fish or spawn belongs to the 


state, and should be turned over to the state treasurer. 


George B. Simpkins, Esq., Chief Deputy Game and Fish 
Commissioner, Lincoln, Neb. 

Dear Sir: I have received your request for an opinion 
as to what disposition should be made of the funds arising 
under the following provisions of section 13, article 1, 
chapter 31, Compiled Statutes: 

Nothing in this act shall prevent the commissioner from taking or 


authorizing the taking from any of the waters of this state, at any 
time, and in any manner, any fish or spawn belonging to the state 
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for the purpose of propagation or stocking other waters, or exchang- 
ing with the fish commissioner of other states or of the United 
States; but no such fish or spawn shall be taken or used for propara- 
tion in or stocking of any private lake except on payment therefor 
to the commissioner. 

Lam unable to tind in the game and fish law any pro- 
vision for distribution of funds collected by the conmnis- 
sioner for stocking private lakes. The question submitted 
must therefore be determined by the general law. 

Fish and spawn not owned by private individuals are the 
property of the state. The expenses of the fish commission 
are paid by the state. The officers charged with the en- 
forcement of the game and fish law are engaged in the 
service of the state and receive their compensation out of 
funds appropriated by the legislature. Money collected 
_ by the commissioner for stecking private lakes is therefore 
the money of the state. (Blaco vr. State. 58 Neb. 566.) 

I am of the opinion that, in absence of a statute directing 
the commissioner to apply such funds to a particular pur- 
pose, he should turn them over to the state treasurer, who 
is required by section 1, article 4, chapter 85, Compiled 
Statutes, “to receive and keep all moneys of the state not 
expressly required to be received and kept by some other 
person.” 


Very respectfully, I’. N. Provt, 
October 17, 1901. Attorney General. 


GAME AND GAME LAW. 


Under the game law a person may have in his possession at one 
time, during the open season, one hundred and ten game birds,—- 
ten geese or brants, fifty ducks, and fifty other birds. 

George B. Simpkins, Esq., Chief Deputy Game and Fish 

Commissioner, Lincoln, Neb. 

Dear Sir: In a recent communication to this depart- 
ment you ask how many game birds one may have in his 
possession at any one time during the open season under 
the new game law. 
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The latter clause of section 6, article 2, chapter 31, 
(‘ompiled Statutes, is as follows: 

Nor shall any person have in possession at any one time more 
than ten wild geese or brants, fifty ducks, and fifty other birds, nor 
more than fifty fish. 

This language of the game law needs no construction. 
The limitation is fixed without ambiguity. Without violat- 
ing the provision quoted, one may “have in possession at 
any one time” during the open season one hundred and 
ten game birds,—that is he may have ten wild geese, fifty 
ducks and fifty other birds (110); or he may have ten 
brants, fifty ducks and fifty other birds (110). 

I am of the opinion the language quoted will justify no 
other conclusion. 


Very respectfully, I. N. Provut, 
October 18, 1901. Attorney General. 


GAME AND GAME LAW—SALE OF GAME. 
The game law is penal in its nature and falls within strict rules 
of construction. 
One who lawfully takes or kills game may sell it during the open 
season. : 
George B. Simpkins, Esq., Chief Deputy Game and Fish 
Commissioner, Lincoln, Neb. 

Dear Str: You have called my attention to the follow- 
ing provisions of section 6, article 2, chapter 31, Pa ht 
Statutes : 

Except as otherwise provided by this act, the right given by this 
section to take or kill game and fish is limited to food purposes. 

In this connection you ask: “Can game and fish be sold 
and made articles of commerce?” 

The purpose of the game law, as declared by its title, 
is to protect fish, game, and birds. If the law were con- 
strued so as to forbid the sale of game and fish, the con- 
struction would no doubt be in harmony with the purpose 
of the act. To make the selling of game unlawful might 
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remove a motive for killing it, but the game law is penal in 
its nature and falls within strict rules of construction. 

The right “to take or kill game and fish is limited to food 
purposes,” except as otherwise provided by the game law. 
It is otherwise provided therein: 

It shall be unlawful for any corporation, company, association, 
person or persons, or its, his or their officers, agents, servants or 
employees, to sell, expose for sale, or to have in its, his or their 
possession or control, any wild elk, deer or antelope, grouse, pheas- 
ant, prairie chicken, quail, wild turkey, wild goose, brant or any 
wild duck, or any of the birds, animals or fish protected by this act, 
ercept during the open season hereinbefore defined or otherwise pro- 
vided, and the period of five days next sueceeding the close of sach 
season, (Compiled Statutes, ch, 31, art. 2, sec. 7.) 

The legislature, by thus making the sale of game un- 
lawful for a specific period only, recognized the right to 
make sales at other times. The provision that game may 
only be taken or killed for “food purposes” does. not neces- 
sarily mean that game lawfully taken or killed may not be 
sold. 

The law limits to food purposes the right to kill or take 
game, but it also permits one to have in his possession on 
the last day of the open season ten wild geese, fifty ducks, 
and fiftv other birds. Six days later he will be liable to a 
heavy penalty if he then has one of those birds in his pos- 
session. If the statute prohibits him from selling any of 
such game, then it is his duty to eat or donate to others for 
food purposes, within five days, one hundred and ten birds, 
including ten wild geese, in case he has that much game on 
hand the last day of the open season. Such an absurd con- 
clusion is not justified by the language of the act. The 
game law permits a person to take or kill ten wild geese in 
a day, and the legislature did not intend to deprive him 
of the right to sell them. 

I am of the opinion that one who lawfully takes or kills 
game may lawfully sell it during the open season. 

Very respectfully, F. N. Prout, 

October 19, 1901. Attorney General. 
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ScHool LANDS—LEASE—RENEW ALS. 


In leasing school land a commissioner of public lands and buildings 
cannot insert in the lease a clause imposing upon his successors 
an obligation to renew the lease upon unreasonable or unlawful 
terms, 


Hon, George 1), Follmer, Commissioner of Public Lands 
and Buildings, Lincoln, Neb, 


Dear Sir: LT have received from your office the follow- 
ing communication : 


We hand you with this a contract entered into by Hon, J. V. 
Wolfe, commissioner of public lands and buildings, on the part of 
the state, and Aug. Waldmann, Minnie Hippe, Henry Schulte and 
William Whitneck, for the northwest one-fourth of section 28, town- 
ship 11, range 4 east, 6th P. M., dated February 1, 1900. To our 
positive knowledge this land is not bringing to the state the proper 
amount of rental. We also have an application for this land offering 
$75 for this lease, which now brings but $40, We notice a clause 
in this contract which states that the lessees have the privilege 
of renewing the same at the same rate per year until the legisla- 
ture shall make some disposition of said land or orders for its 
disposal. Is the said clause legal, and does it take from us the 
right to lease this land at a fair rental? 


Tam of the opinion that the clause mentioned in your 
letter has not been binding since the expiration of the 
lease to which you have made reference. 


Very respectfully, F. N. PROUT, 
October 22, 1901. Attorney General. 


OFFICES—COMPATIBILITY. 


One occupying the office of county judge is not, for that reason 
alone, disqualified to hold at the same time the office of police 


judge. 
Bd A, Mann, Esq.. County Attorney of Scotts Bluff 
County, Gering, Neb. 
-Drar Str: In reply to your inquiry as to whether one 


who is county judge may at the same time hold the office of 
police judge, my answer is as follows: 
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I have been unable to find either a constitutional or 
statutory provision which prohibits a person from holding 
simultaneously the office of county judge and police judge. 
Under an elementary principle of law those offices may 
therefore be filled by one person unless they are incom- 
patible. 

I know of no generally accepted rule for determining 
compatibility of offices, and I have been unable to find a 
decision or a reason which convinces me that the offices of 

county judge and police judge are incompatible. Lord 
~ Coke's definition of incompatibility as applied to offices is 
as follows: 


Offices are said to be incompatible and inconsistent, so as not 
to be executed by the same person, when, from the multiplicity of 
business in them, they cannot be executed with care and ability, 
or when, their being subordinate and interfering with each other, 
it induces a presumption that they cannot be executed with impar- 
tiality and honesty. (Throop on Public Offices, sec, 35.) 


So far as the “multiplicity of business” is concerned 
there is nothing to indicate that all the duties appertain- 
ing to the offices of county judge and police judge may not 
he conveniently performed by one person. Physical im- 
possibility to perform duties at different places at the same 
time is not the incompatibility which vacates one office by 
acceptance of another. (People vr. Green, 5 Dalw [N. Y.] 
254.) 

The holding of both offices in question by one person 
would not interfere with the right of change of venue or 
of the right of appeal... There can be no change of venue 
from one of those offices to the other, and the county judge 
has no appellate jurisdiction over proceedings in the police 
court. The writ of habeas corpus cannot be made to serve 
the purpose of a writ of error. (Jn re Langdon, 55 Neb. 
310.) 

It is true that one unlawfully deprived of his liberty by 
a police judge may be released on habeas corpus by the 
county judge, but the fact that one is sentenced by a 
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police judge who is also county judge does not deprive the 
prisoner of any right to relief by habeas corpus.. He may 
apply to the county judge for such relief and have the 
latter's decision reviewed by the district court in case 
relief is denied, or he may apply to the district court in 
the first instance. Judges of the district court are fre- 
quently called upon to release on habeas corpus prisoners 
upon whom they have pronounced sentence, and such 
prisoners are not denied any rights accruing under that 
writ, because the district courts directed the imprison- — 
ment of which complaint is made. 

On questions involving public policy and compatibility 
of offices the rulings of courts have not always been har- 
monious. Conclusions involving such questions are there- 
fore not always free from doubt, but [ am of the opinion 
that one occupying the office of county judge is not for that 
reason alone disqualified to hold at the same time the office 
of police judge. 

Very respectfully, Fr, N. Provut, 

October 22, 1901. } Attorney General, 


CRIMINAL LAW—PAROLE OF PRISONER—GOOD TIME, 


Good time cannot be deducted from the maximum term of imprison-, 
ment in the penitentiary for the purpose of giving the governor 
power to parole the prisoner. 


Hon. Ezra P. Savage, Governor of Nebraska, Lincoln, 
Dear Srr: I have received from the executive office the 
following inquiry: 

Has the governor power to parole a prisoner, other than one con- 
vieted of murder in the first or second degree, before he has served 
the full minimum term provided by law for the crime for which he 
was convicted,—in other words, may a convict's allowance of good 
time be deducted from the minimum term provided by law? 

Section 570, Criminal Code, within certain enumerated 
restrictions and exceptions, empowers the governor to 
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parole a convict who has served in the penitentiary the 
Ininimum term provided by law for the crime of which he 
was convicted. After consideration of the question pre- 
sented I am of the opinion that good time cannot be de- 
ducted from the minimum term of imprisonment for the 
purpose of giving the governor power to parole the pris- 
oner. 
Very respectfully, I’. N. Prot, 
October 24, 1901. ; Attorney General. 


LIEN OF ATTACHMENT—SALE OF PERSONALTY—WRONG- 
FUL LEVY—SHERIFF’S LIABILITY. 


The lien of a writ of attachment attaches to personalty at the time 
the sheriff levies thereon. 


After the owner of unincumbered personalty makes a valid sale 
thereof it is not subject to attachment for his debts. 


Where a sheriff holding an attachment against one person levies 
it against property of another person, such officer is guilty of 
misconduct for which he is liable on his official bond. 


James V. Hawkins, Esq., County Attorney of Logan 
County, Gandy, Neb. 
Dear Sir: I have received your letter as follows: 


If A sues B in attachment, and B gives a bill of sale of the prop- 
erty in question to C, and C has his bill of sale recorded five min- 
utes before the sheriff serves B, and B tells the sheriff that he is 
not the owner of the property, but that it belongs to C, and the 
sheriff on going to the clerk’s office finds that such is the case, 
should the sheriff attach the property of C? Is the sheriff liable 
on his bond in case it is proven to be C’s property? 


The lien of the writ attaches to personal property when 
the sheriff makes his levy. Before the levy there is no 
lien, The right.of one owning unincumbered property to 
sell it is unquestioned. Where he makes a valid sale at a 
time when the property is free from liens he parts with his 
title and the property is not afterward subject to seizure 


for the debts of the person making the sale. In absence of 
15 
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fraud the property sold is not subject to seizure to pay 
debts of the seller. 

Where a sheriff holding an attachment against one per- 
son levies it against the property of another person, such 
officer is guilty of misconduct for which he is liable on his 
official bond. (Walker v. Wonderlich, 33 Neb. 504.) 

Very respectfully, I’. N. Provt, 

October 25, 1901. Attorney General. 


GAME—STORAGE—POSSESSION. 


Within the meaning of the game law, game lawfully killed by a 
citizen and stored for him during the open season in‘a cold- 
storage warehouse is in his possesion, and not in the possession 
of the warehouseman. 


George B. Simpkins, Esq., Chief Deputy Game and Fish 
Commissioner, Lincoln, Neb. 
DeAR Sir: I have received your letter asking for an 
opinion in answer to the following question: ~ 
If a person residing in this state stores with a cold-storage ware- 
house company his limited number of game birds or fish, and 
receives therefor a receipt, are such birds or fish in possession of 


euch resident or in possession of the cold-storage warehouse com- 
pany within the meaning of the game law? 


Section 7, article 2, chapter 31, Compiled Statutes, 
makes it unlawful for any corporation, company, associa- 
- tion, person or persons to have possession of any game, 
birds, or fish, protected by the game law, except during the 
open season and for five days thereafter. 

Under paragraph 6 of section 4 of the same article a 
person is not permitted to have in his possession at any 
one time more than 110 game birds, or more than fifty fish. 

Section 16 is, in part, as follows: 

It shall be unlawful to store or to receive for storage any game 
or fish within this state, except as follows, to-wit: (1.) During the 


open season for such game or fish, and for five days thereafter, 


when the same is stored for the person lawfully in possession 
thereof. 
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It is a rule of law that a word used in a statute should 
be given its usual meaning. (State v. Byrwm, 60 Neb. 
384.) The word “possession” has often been defined by 
the courts, and its usual meaning is free from doubt. Fol- 
lowing is Judge ALLEN’Ss definition: 

Possession is the detention or enjoyment of a thing which a man 


holds or exercises by himself or by another who keeps or exer- 
cises it in his name. (Redfield v. Utica & 8. R. Co., 25 Barb. [N.Y] 55.) 


- That one may have possession by himself, or by another, 
or after. secreting property, is a rule of law applied in 
criminal prosecutions. In Iowa a person was prosecuted 
for having in his possession counterfeit coin with intent 
to pass it, and the supreme court ruled as follows: 


If the coin was within the power of the prisoner, in such a sense 
that he could and did command its use, the possession was as com- 
plete, within the meaning of the statute, as if it had been actual. 
(State v. Washburn, 11 Ta. 245.) 


When a resident of this state who has lawful possession 
of game birds or fish stores them with a cold-storage ware- 
house company and takes a receipt therefor the “posses- 
sion” is not thereby changed within the meaning of that 
word as used in the game law, but he may transfer the 
property and possession thereof by endorsement and de- 
livery of his receipt. (Gibson v. Stevens, 8 How. [U. 8.] 
384; Harris v. Bradley, 2 Dill. [U. 8.] 284; McNeil v. Hill, 
1 Woolw. [U. 8.] 96; Wilkes v. Ferris, 5 Johns. [N. Y.] 
355. ) 

I am therefore of the opinion-that when a resident, in 
the open season, stores his limited number of game birds or 
fish they are still in his possession within the meaning of 
the game law, and not in possession of the warehouseman. 

Very respectfully, I’. N. Prout, 

October 30, 1901. Attorney General. 


212 - REPORT OF THE ATTORNEY GENERAL. * 


ForEIGN BUILDING AND LOAN ASSOCLATIONS—UNLAWFUL 
INVESTMENT CoONTRACTS—Bocus HOME 
(‘OMPANIES—LOTTERIES. 

A foreign corporation, company, or association, transacting a busi- 

ness similar in form and character to that of a building and 


Joan association, cannot operate in Nebraska without permission 
from the state banking board. 


Investment contracts which are impossible of fulfillment owing 
to infirmities in the investment scheme are unlawful.* 


Contracts requiring an investment company to discriminate between 
investors by allowing some an unreasonable profit at the ex- 
pense of others, are unlawful. 


Maturity of an investment contract should not be left to chance 
or uncertainty. : 


A scheme to buy homes with the money of many investors and to 
distribute the homes by chance among a few of such investors 
is a lottery.* 


Fictitious devices of an investment company to procure worthless 
contracts of investment are contrary to public policy and un- 
lawful. 


BE. Royse, Esq., Secretary of State Banking Board, 
Lincoln, Neb. 

DEAR Str: I have received your letter inquiring about 
the right of the Home Co-operative Company of. Kansas 
City to do business in this state. I have also received from 
the president of that firm a copy of its articles of copart- 
nership, a statement setting forth the nature of the en- 
terprise, a copy of its contract, a brief on the law relating 
to its right to do business in this state, and a circular an- 
nouncing its purpose, methods, and benefits. 

The Home Co-operative Company claims immunity 
from the laws under which building and loan associations 
are regulated in this state, and bases such claim on the 
assumption that its purpose does not come within the pur- 


*A similar scheme was held to be a lottery and contracts con- 
taining the features embodied in the contracts of the Home Co-op- 
erative Company of Kansas City were held to be unlawful as against 
public policy, in the case of State, ex rel. Prout, v. Nebraska Home Co., 
92 N. W. —. (Supreme Court of Nebraska, November 19, 1902.) 
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view of our statute, and that the Nebraska statute applies 
alone to corporations, and not to copartnerships. 

In its circular the Home Co-operative Company, under 
the picture of a palatial residence, announces its purpose 
as follows: 

Home Co-operative Company will furnish you the money to pay 
off your mortgage or buy a home in any locality, and give you 16 
years and 8 months to pay it back at the rate of $5.35 per month, 
without interest. 

One paragraph of the contract reads: 

The purpose of this agreement is to enable the party of the second 
part to obtain a home and the use thereof, by making small pay- 
ments in installments by co-operating with others who contract 
likewise, and to that end. 

The purpose thus disclosed by the circular and the con- 
tract is one of the purposes of a building and loan associa- 
tion within the meaning of the laws of this state, and a 
foreign concern organized for such a purpose is amenable 
to our laws when it attempts to do business here, as an 
examination of the statutes will show. Section 1 of the 
act of 1899 provides for the incorporation of associations 
“for the purpose of raising money to be loaned among its 
members,’ and empowers such associations “to levy, 
assess, and collect from its members such sums of money, 
by rates of stated dues, fines, interest and premium on 
loans, as the corporation may provide for in its constitu- 
tion and by-laws.” (Session Laws, 1899, p. 84.) Section 
24a declares: 

Every corporation, company, or association doing business in a 
form and character similar to that authorized to be done by section 
1 of this act, shall, if organized in any country, state or territory 
other than the state of Nebraska, be known in this act as a foreign 
building and loan association. (Session Laws, 1599, p. 99.) 

The statutes speak for themselves and make it perfectly 
clear that they apply to all foreign concerns attempting 
to transact in this state “business in a form and character 
similar” to that authorized to be done by section 1 of the 
act. The statutes make it equally clear that it is imma- 
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terial whether such a concern is a “corporation,” a “com- 
pany,” or an “association.” The legislature framed the 
law so as to prevent evasion of its provisions by subter- 
fuge in name, organization, or method of doing business, 
and required foreign concerns like the Home Co-operative 
Company to submit to the jurisdiction of the state banking 
poard before attempting to do business in this state. Ree: 
tion 24b of the statute provides: 


It shall not be lawful for any foreign building association, directly 
or indirectly, to transact any business in this state without first 
procuring a certificate of approval and authorization from the state 
banking board. (Session Laws, 1599, p. 100.) 

If the Home Co-operative Company or its agents at- 
tempt to do business in this state without a certificate of 
authority from the state banking board, they will thereby 
become amenable to section 24d of the act, which is as 
follows: 

Any person, agent or company doing business, or attempting to 
do business, in this state for any foreign building association which 
shall not, at the time, be the holder of a valid certificate of 
approval and authorization, as provided for in this section, shall 
be deemed guilty of a misdemeanor, and upon conviction thereof 
shall be fined in any sum not exceeding $1,000, or imprisoned in the 


county jail not more than 30 days, or both, at the discretion of the 
eourt. (Session Laws, 1899, p. 101.) 


Having reached the conclusion that the Home Co-opera- 
tive Company cannot lawfully do business in this state 
without authority from the state banking board, the ques- 
tion arises, Should such authority be granted? 

The chief place of business of the Home Co-operative 
Company is Kansas City, Mo. It was organized May 9, 
1901, as a co-partnership with twelve members. The 
articles of agreement assume to prevent dissolution of the 
partnership in the event of the death of a member and to 
provide for perpetual succession. While the number who 
may become members is unlimited, and members may 
reside in different states, the affairs of the firm may be 
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managed practically by the officers, or by seven members, 
in absence of a larger attendance at the business meetings. 
Each person entering into a contract for a home becomes 
a partner burdened with all the liabilities of membership 
in such a concern. It started in the business of buying 
homes with no money except that realized from small fees 
and instalments exacted from its members, and addressed 
the public as follows: 


The twentieth century, with its advantage of the world’s accu- 
mulated experiences and the status of a highly-finished civilization, 
should signalize its beginning with some wholesome plan for the 
betterment of the common people. 


The plan thus introduced is disclosed by the following 
excerpts from circulars and contracts of the Home Co- 
operative Company : 


All subscribers of this company sign a contract, agreeing to pay 
$1.55 on each contract of $1,000 before maturity, on or before the 
tenth day of each month,—$1 of which is placed in the home fund, 
10 cents in the reserve fund, and 25 cents in the expense fund. 
After the contract matures, the subscriber pays 35.55 on each $1,000 
on or before the 10th day of each month,—$5 of which is placed in 
the home fund, 10 cents in the reserve fund, and 25 cents in the 
expense fund. All money that the subscriber pays to the home 
fund is credited as a payment on his home. The 10 cents is placed 
in the reserve fund for the protection of the subscriber in case of 
total disability or death, also in case of sickness or when out of 
work. When the subscriber is not able to meet his payment, he 
ean borrow the amount from the reserve fund. The expense-fund 
money is used to defray all expenses of the company. 

Should his disability be total, permanent, and determined by sat- 
isfactory evidence, the unpaid balance of $1,000 provided for in this 
contract shall be paid to clear the home of the party of the second 
part, and his indebtedness to the parties of the first part shall be 
discharged, and the title to the property, if held by the parties of 
the first part, shall be conveyed as he may direct. 

Contracts mature in consecutive order, beginning with No. 1, on 
a basis of $50, For every $50 that is paid into the home fund, over 
and above the contract obligations of the company, the next unma- 
tured contract having the lowest number, will be deemed to have 
matured, and the owner will then proceed to select or designate 
the property he desires, when the company will appraise the prop- 
erty and examine the title and furnish the purchase money. 
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Without knowing the number who will avail themselves of the 
opportunity te obtain a home offered herein, no one can tell how 
fast contracts will mature. 


Among other defenses of the plan of business, the follow- 
ing appear in a circular letter: 


The main factor of maturity with this company is new contract- 
holders. 

If you will arbitrarily cut this company off, allowing them only 
50 contract-holders, the man holding contract number 50 will get his 
home just the same as the man holding contract number 1, and he 
would pay his last dollar on that home in 36 years and 5 months, . 
getting into the home in the twentieth year. 

This statement taken from the company’s circular looks 
plausible, but let us assume that the holders of contracts 
1 to 25 should die during the 20 years; that contract- 
holders 26 to 49 should become disabled during this same 
period of waiting, then will some expert mathematician 
tell us how long the holder of contract 50 would be “get- 
ting into the home”? 

The following objectionable features are apparent in the 
plan and methods: 

1. Assume that the original members, twelve in number, 
hold contracts 1 to 12 inclusive. The holder of contract 
13 may become permanently and totally disabled immedi- 
ately after payment of his first instalment of $5.35. Upon 
the happening of such an event the company will be ob- 
ligated to “clear his home” out of the reserve fund, though 
it may require nearly $1,000 to do so at a time when there 
is little or no money in that fund. 

2. If it were possible to convey a home to a totally-dis- 
abled member who had paid only his first home-fund in- 
stalment of $5.35, his small membership fee and trifling 
payments would bring him as great a reward as that of 
another member who is required to pay $1,000. 

3. No one knows when a contract will mature. 

4. Two contracts entered into on the same day mature 
at different dates, though the holders thereof are required 
to pay the same amounts at the same times. 
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». Twelve original partners are to occupy homes before 
the amount contributed by them is equal to the purchase 
price. Part of the money collected from subsequent mem- 
bers, therefore, must be devoted to the purchase of homes 
for those who, for a time at least, manage the firm’s busi- 
ness and control its funds. 

6. In maturing contracts a partner at the beginning, 
or one becoming a member at an early date, has an ad- 
vantage over those coming in at a later date. The holder 
of contract 1 has an advantage over all others. His first 
instalment is applied directly to maturing his own con- 
tract. 

7. The time of maturing a contract is left to chance, and 
is varied in different instances by the amount of new 
business, j | 

8. The effect of new business on the maturity of con- 
tracts is an inducement to a new member to bring in others 
after him in order to hasten the maturity of his own con- 
tract. 

According to my understanding of the law a concern 
based on the plan outlined is a lottery and a fraud. Con- 
tracts containing the elements described are gambling 
contracts, and are therefore fraudulent, contrary to public 
policy, and unlawful. I am firmly convinced that the con- 
clusion reached is justified by the rulings of the courts of 
this country. (State v. Interstate Investment Co., 60 N. 
E. [Ohio] 220; National Endowment Co., 142 Pa. St. 450; 
McLaughlin v. National Bond & Investment Co., 64 Fed. 
Rep. 908; United States v. McDonald, 59 Fed. Rep. 563; 
State v. New Orleans Debenture Redemption Co., 26 So. 
586; State v. Louisiana Debenture Co., 26 So. 592.) 

In my judgment the Home Co-operative Company is one 
of those enterprises correctly described by the supreme 
court of Pennsylvania in the following language: 

It ‘manifestly belongs to that class of associations, by far too 
numerous, the practical effect of whose operations is to enrich a 


few at the expense of confiding and ignorant people. (National In- 
demnity & Endowment Co., 142 Pa, St. 460.) 
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The Home Co-operative Company contends that it is 
protected by the federal constitution in its right to make 
contracts in this state. If I am correct in my opinion as 
to the character of the contracts issued by that firm its 
contention is inapplicable. Neither the federal constitu- 
tion nor any other law authorizes persons or companies to 
enter into or solicit contracts which “are fraudulent, con- 
trary to public policy, and unlawful.” 

Fraudulent associations without capital are busy send- 
ing out their agents to solicit contracts of investment 
maturing at indefinite times in the future, requiring pay- 
ment of instalments at stated periods, and making profits 
on investments dependent upon new business and lapses. 
These bogus concerns introduce themselves with high- 
sounding names and go about in the habiliments of legiti- 
mate enterprise. They have recently multiplied to an ex- 
tent that is almost incredible. Their agents have been in 
nearly every part of the state, and if they are permitted to 
proceed, incalculable injury will result. Such unlawful 
concerns encourage lotteries and gambling. They rob 
legitimate life insurance companies of the fruits of capital, 
experience and enterprise. They divert money from sav- 
ings banks and other conservative institutions which are 
the outgrowth of the wisdom and business integrity of 
ages. They take with undiscriminating rapacity the mite 
of the widow, the small earnings of the cripple, and the 
little sums accumulated by toil and privation in active 
life for the protection of palsied old age, and consign all 
these funds to the hazards of chance and fraud. 

I am of the opinion that the state banking board should 
not grant to the Home Co-operative Company authority 
to do business in this state. 

Very respectfully, F’. N. Provt, 

November 5, 1901. Attorney General. 
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TAXATION—CORRECTION OF TAX-LIST. 
A clerical error in the tax-list may be corrected. 


C. O. Brown, Esq., County Attorney of Garfield County, 
Burwell, Neb. 
Dear Sir: I have received your letter asking for an 
opinion in reply to the following: 


The clerk by some oversight neglected to place on the tax-list 
given to the treasurer a railroad company name and various tax 
amounts. This tax assessment appears on the assessor’s books as 
placed there by the board of equalization. The question now is, 
Can the clerk add this name and various tax amounts to the treas- 
urer’s tax-list at this time; or can he make a supplemental tax-list, 
add the warrant to the treasurer, and give it to the treasurer? This 
valuation is the one the auditor sent the clerk. 


I understand that the taxes omitted were legally as- 
sessed and that the records in the office of the county clerk 
show that through neglect or mistake on his part he failed 
to make the necessary entry on the tax-list. The errors 
were clerical merely, and do not affect the validity of the 
taxes. The public should not be deprived of its lien on 
account of a clerical error which does not affect the valid- 
ity of. the assessment or prejudice the rights of any one. 
On the question of the right of a recording officer to amend 
tax records made by himself, Judge CooLEy says: : 

Where the defect consists merely in the failure to copy into a 
book of record the official document which evidences some legal 
transaction, the proper recording officer may correct it at any time, 
by making the required record. (Cooley on Taxation [2d ed.] 316.) 

It would seem that the officer who, through any carelessness or 
error, has executed, or even delivered, a defective process or return, 
ought to be at liberty to correct it at any time afterwards, before 
any. decisive action has been taken, under the process or document 
amended, and while, therefore, there is no possibility that the error 
ean have prejudiced any one, (Cooley on Taxation [2d ed.] 321.) 

I am of the opinion that the clerk who made the tax-list 
may amend it to correspond to the valid assessments as 
shown by the records of his own office. 

Very respectfully, I’. N. Prout, 

November 7, 1901. Attorney General. 
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INSPECTION OF OILS—IEES. 


The state inspector of oils should inspect oils used by railroad com- 
panies for illuminating cars and stations and for headlight pur- 
poses and should collect fees for such inspection. 


Hon. Edward R. Sizer, State Inspector of Oils, Lincoln, 
Neb. 

Dear Sir: Is it the duty of the state inspector of oils 
to inspect oils used by railroad companies for illuminating 
cars and stations and for headlight purposes? This ques- 
tion was recently presented by you with a request for the 
the opinion of this department. 

Section 9, article 2, chapter 64, Compiled Statutes, pro- 
vides: 

Any person who knowingly uses for illuminating purposes any 
illuminating oils as hereinbefore specified before the same have 
been legally inspected and branded “approved,” as required by sec- 


tion 1 of this act, shall be fined in any sum not exceeding $100 nor 
less than $20. 


I am of the opinion that oils used for the purposes stated 
in your inquiry are used for illuminating purposes within 
the meaning of the section of the statute quoted, and that 
it is your duty to inspect oils used for such purposes and to 
collect the lawful fees therefor. 7 

Very respectfully, FE. N. Provt, 

November 12, 1901. Attorney General. 


ALIEN—NATURALIZATION—V OTER. 


The son of an alien cannot vote under his father’s declaration of in- 
tention to become a citizen. 


Harvey C,. Beebe, Esq., County Attorney of Polk County, 
Osceola, Neb. 

Dear Sir: I have received your letter informing me that | 

an alien came to Polk county from Germany, bringing with 

him a son who, at the time of their arrival, was nine years 
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old; that before the son reached his majority the father 
declared his intention to become a citizen; that neither of 
them has ever been naturalized; that the father exercises 
his right to vote under his declaration of intention; and 
that the son, who is now twenty-one years of age, also 
claims the right to vote by virtue of the father’s declara- 
tion papers. You inquire whether the son, under the facts 
stated, may lawfully exercise the elective franchise. 

Neither the father nor the son is a citizen of the United 
States. Had the father completed his naturalization by 
taking out final papers during the time his son was under 
twenty-one years of ae both would be citizens. (Revised 
Statutes U. S., sec. 2172; State v. Penney, 10 Ark. 621.) 
The father not betant a citizen his right to vote is derived 
solely from section 3, chapter 26, Compiled Statutes, 
which confers the rights of electors upon “persons of 
foreign birth who shall have declared their intention to 
become citizens conformably to the laws of the United 
States on the subject of naturalization at least thirty days 
prior to an election.” This statutory right to exercise the 
elective franchise under a declaration of intention exterids 
to an alien, but his act in declaring his intention to become 
a citizen does not confer upon his alien son the right to 
vote when the latter reaches the age of twenty-one years. 

I am of the opinion that the father’s declaration does not 
confer upon the son the legal right to vote. 

Very respectfully, I’. N. Prout, 
November 12, 1901. Attorney General. 


TAXATION—MONEY—EQUALIZATION OF ASSESSMENTS. 


Property should be assessed at its cash value. 


Where “money on hand” was assessed at the full amount reported 
by the owner and the latter failed to complain to the board of 
equalization that the assessment was too high, the county board 
has no authority to reduce his taxes on the ground that other 
persoral property was assessed at one-fifth of its value. 
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C. BE. Spear, Esq., County Attorney of Boone County, 
Albion, Neb. 

Dear Sir: I am in receipt of your favor of the 13th 
instant, in which you state that a taxpayer of your county 
reported to the assessor that he had a certain amount of 
money on hand; that the assessor instead of dividing this 
by five, as was the custom in assessing all other personal 
property, reported the full amount, and the party was 
assessed thereon. He did not appear before the board of 
equalization, and now asks the county commissioners to 
rectify the error. You ask if the county board has now 
the power to correct this matter. 

In my judgment there is no error to correct. It is the 
duty of the assessor to assess the property in his district at 
its cash value. This taxpayer honestly reported the 
amount of his money on hand. The assessor did his full 
duty under the law when he returned it at its cash value. 
If the assessor in other cases divided the value of the 
property given in by five and made his assessment upon 
that basis, then he violated the clear provision of the law 
under which he was acting. It is very clear that the board 
of county commissioners have no power to make any 
change whatever in this assessment. 

Very respectfully, F. N. Prout, 

November 14, 1901. Attorney General. 


Boarp oF HEALTH—ENFORCEMENT OF QUARANTINE— 
CouNTY Boarp. 
The county board may make and enforce quarantine rules and reg- 
ulations. 


Quarantine rules and regulations of a county board have the force 
and effect of law within the jurisdiction of that body. 


Persons properly and necessarily detained in quarantine to protect 
public health cannot be released on bail. 
L. B. Unkefer, Esq., County Attorney of Grant County, 
Hyannis, Neb. ) 
Dear Sir: I have received your letter stating that scar- 
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let fever is spreading in Grant county and that quarantine 
rerulations have been disregarded. You ask for an opinion 
as to the manner of enforcing the statute which empowers 
the county board to establish a board of health, and in- 
quire whether a person who has been detained for violating 
a quarantine may be admitted to bail. 

Following is the statute in question: 

That the county boards of the several counties shall have the 
power to make and enforce regulations to prevent the introduction 
and spread of contagious, infectious or malignant diseases into the 


unineorporated territory of the county and to make and enforce 
quarantine rules for that purpose, and establish a board of health, 


(Session Laws, 1901, p. 403, ch, 49.) 

The power conferred upon the county board is a police 
power. Preservation of health and life is the object of the 
legislation under consideration. The exercise of the power 
conferred upon the county board is therefore one of the 
most essential functions of government. The power to 
enforce regulations to prevent contagious, infectious, and 
malignant diseases from spreading in unincorporated ter- 
ritory of a county was conferred upon a local board, where 
it could be promptly and efficiently exercised. The proper 
exercise of such a power often necessitates summary action. 
The manner of exercising the police power conferred upon 
the county board is committed to that body. The county 
board must “make and enforce regulations.” The regula- 
tions must be reasonable and should be duly and formally 
adopted. Such regulations “have the force and effect of 
law” within the jurisdiction of the county board in such 
matters. (Blue v. Beach, 50 L. Ri. A. [Ind.] 69.) The 
board has the power, if properly exercised, to provide a 
hospital if necessary. (Aull v. City of Lexington, 18 Mo. 
401.) In proper cases persons affected with contagious, 
infectious, and malignant diseases, or persons who violate 
quarantine and go about the neighborhood spreading pesti- 
lence may be detained in such a hospital or in any other 
proper place until danger of communicating disease to 
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others has passed. Such persons during a reasonable 
time should not be admitted to bail. To permit their re- 
lease on bail would defeat the exercise of the police power 
conferred upon the county board; but as already stated the 
manner of exercising such power depends upon the regula- 
tions of the county board. 
Very respectfully, I’, N. Prout, 
November 18, 1901. Attorney General. 


ScHOOL OFFICERS—ELECTIONS—W OMEN- VOTERS, 


Women possessing the statutory qualifications may vote at primaries 
for the nomination of members of boards of education. 
Hon. William K. Fowler, State Superintendent of Public 
Instruction, Lincoln, Neb. 

Dear Sir: I have received from the devartment of public 
instruction the following inquiry: 

Have the women a voice at the primaries held in cities for the 
nomination of members of boards of education? 

Section 4, subdivision 2, chapter 79, Compiled Statutes, 
confers upon women having the qualifications prescribed 
by statute the right to vote at any school district meeting 
or school election held in any district, village or city. I 
am of the opinion that this statute also confers upon wo- 
men possessing such qualifications the right to vote at 
primaries held in cities for the nomination of members of 
boards of education. 

Very respectfully, IF. N. Prout, 

November 19, 1901. Attorney General. 


EMBEZZLEMENT—FINE—J UDGMENT—EXECUTION, 


The supreme court has recognized the validity of section 124 of the 
Criminal Code providing that one convicted of embezzlement 
of public money must be fined in double the amount embezzled 
and that such a fine operates as a judgment against defendant 
and in favor of the party whose property has been embezzled. 
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Parties to a suit and their privies are bound by the judgment ren- 
dered. 


Judgment imposing a fine in double the amount of public money 
embezzled by defendant is a lien on his real estate and may be 
enforced by execution.® 


. VW. Beresford, Esq., County Attorney of Harlan County, 
Alma, Neb, 

Dear Sir: I have received vour recent letter informing 
me that Ezra S. Whitnev was, in the district court of Har- 
lan county, convicted of embezzling $11,400 of Harlan 
county funds, and pursuant to section 124 of the Criminal 
Code was fined $22,800 for the benefit of the county; that 
execution was issued on the judgment imposing the fine, 
and Jands of defendant sold thereunder and purchased by 
Harlan county; and that subsequently Whitney quit- 
claimed to John Everson the land thus sold, the latter now 
claiming to be owner thereof. Two questions are presented : 
(1.) Is the fine under section 124 of the Criminal Code a 
valid judgment, or does it conflict with section 5, article 
S of the constitution, which provides that all fines and 
penalties shall be appropriated exclusively to the use of the 
common schools? (2.) Can the court in the criminal case 
trving defendant for embezzlement assess the fine and thus 
make it operate as a judgment in favor of the county, and 
could defendant's lands be sold on execution thereunder? 

The power of the district court to impose upon the per- 
son convicted a fine of double the amount embezzled is 
conferred by section 124 of the Criminal Code. That see- 
tion also provides that such a fine “shall operate as a judg- 
ment at law on all of the estate of the party so convicted 
and sentenced, and shall be enforced to collection by ex- 
ecution or other process,” for the use of the party’ whose 
property was embezzled. 

The district court of Harlan county was the proper tri- 
bunal to pass on the validity of section 124 of the Criminal 


20¢ ‘tober 22, 1902. ‘The supreme court announced the same rule in 
Frerson v. State, 92 N. W. 137. 
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Code. That court in an instruction to the jury quoted this 
section as the law of the case,and subsequently imposed the 
fine or judgment directed thereby. The supreme court was 
also a competent tribunal to pass on the validity of section 
124, and in reviewing the judgment of the district court of 
Harlan county held there was no error in the instruction 
embodying section 124 of the Criminal Code, and affirmed 
the judgment imposing upon Whitney a fine in double the 
amount embezzled by him. (Whitney v. State, 53 Neb. 
287.) The parties to the suit of State v. Whitney are there- 
fore bound by the adjudication that section 124 of the 
Criminal Code is a valid enactment. Everson is also bound 
by that adjudication because he had actual knowledge of 
the facts, having acted as Whitney’s attorney, and claims 
title under a deed which was executed after judgment, ex- 
ecution, and sale. (Van Fleet on Collateral Attack, sec. 
17.) 

» Section 124 of the Criminal Code of Nebraska was 
‘taken from the Criminal Code of Ohio. In both states the 
validity of that statute has been recognized. (Commis- 
sioners v. Bank, 32 O. St. 194; Wayne County v. Bressler, 
32 Neb. 818.) 

Judgment imposing a fine in double the amount of public 
money embezzled by defendant is a lien on his real estate, 
and execution may issue to collect such a judgment. 

Very respectfully, I’. N. Prout, 

November 23, 1901. Attorney General. 


TAXATION—LIMITATION OF ACTIONS. 


The statute of limitations does not, as to the state, run against 
taxes on personal property. 
A. M. Beresford, Esq., County Attorney of Harlan County. 
Alma, Neb. 
Dear Str: In reply to your letter inquiring whether the 
statute of limitations runs against personal taxes, permit 


OPINIONS, 297 


me to call vour attention to section 139, article 1, chapter 
vt, Compiled Statutes, which is as follows: 

The taxes assessed upon personal property shall be a lien upon 
the personal property of the person assessed, from ‘and after the 
time the tax books are received by the collector. 

As against the state the statute of limitations does not 
run against taxes on personal property. 

Very respectfully, I’, N. Prow', 

November 25, 1901, Attorney General, 


(ouNTIES—Districr Roap FUuNpsS—PAYMENT OF CLAIMS, 


Claims against district road funds should be paid by warrant on the 
county treasurer, 
J. A. Wild, Esq., County Attorney of Saline County, Wil- 
ber, Neb, 

Dear Str: [have received vour letter calling my atten- 
tion to the following provisions of section 76, chapter Ts, 
Compiled Statutes: 

In counties not under township organization the road tax shal! 
be paid in cash. One-half of all money paid into the county treasury 
from the several road districts in discharge of road tax shall con- 
stitute a county road fund which shall be divided equally between 
the commissioner districts and shall be at the disposal of the county 


commissioner in his district for the general benefit of the county 
roads therein. 


You inquire whether a county commissioner may draw 
from the treasury the entire county road fund belonging 
to his district, expend it therein, and afterward report his 
expenditures to the county board. 

While the statute provides that the fund in question 
“shall be at the disposal of the county commissioner in his 
district for the general benefit of the county roads therein,” 
it does not authorize him to draw the fund.in advance from 
the treasury, and I do not think he has authority to do so. 
Unless otherwise directed by statute such funds should be 
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drawn from the treasury in the same manner as other 
funds. I am of the opinion that claims against district 
road funds should be paid by warrant on the county treas- 
urer. 


Very respectfully, EF. N. Prout, 
November 26, 1901. Attorney General, 


QUARANTINE—-J URISDICTION OF VILLAGE, 


Without statutory authority a village, in enforcing quarantine, can- 
not exercise jurisdiction beyond its corporate limits. 
J.T. MeCuistion, Esq., County Attorney of Thayer County, 
Hebron, Neb. 

Dear Sir: I have received vour letter relating to the 
right of a village to enforce quarantine regulations five 
miles beyond its corporate limits. 

Section 46, article 1, chapter 14, Compiled Statutes, 
empowers the board of village trustees to pass ordinances 
to prevent the introduction and spread of contagious dis- 
eases, but does not give the board jurisdiction to enforce 
quarantine regulations beyond the corporate limits of the 
village. Without authority from the legislature the village 
cannot exercise jurisdiction beyond its corporate limits in 
matters relating to quarantine. In my opinion subdivision 
2, section 39, article 1, chapter 14, Compiled Statutes, con- 
ferring upon cities of the second class power to enforce 
quarantine regulations within five miles of the city, does 
not apply to incorporated villages. By a recent act of the 
legislature county hoards were invested with power to 
make quarantine regulations and to enforce them in unin- 
corporated territory. (Session Laws, 1901, p. 403, ch. 49.) 

Very respectfully, IF. N. Prout, 

November 29, 1901. Attorney General. 
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TAXATION—INHERITANCES, 


Under the proviso in section 1 of the act to tax inheritances, a tax 
ean be imposed only upon the excess of $10,000 reecived by each 
legatee, devisee, or heir, 

Ki. Be Quackenbush, Esq., County Attorney of Nemaha 

County, South Auburn, Neb, 
Dear Sir: IT have received vour letter asking for an in- 
terpretation of the following provisions of section 1 of the 


? 
- # 
« * 


recent “Act to tax gifts, legacies, and inheritances 


Provided, that any estate which may be valued at a less sum than 
$10,000 shall not be subject to any such duty or taxes, and the taxes 
to ve levied in the above case only upon the excess of 310,000 re- 
ceived by each person, (Session Laws, 1901, p. 415, ch. 54.) 


The word “estate” as if appears in the above excerpt 
from the statute means the estate which passes to each in- 
dividual legatee, devisee or heir. T am of the opinion that 
under the proviso quoted a tax can be imposed only “upon 
the excess of $10,000 received by each person.” (WeVean 
v. Sheldon, 48 Tun [N. Y.] 163; In re Cager, 111 N. Y. 
O43.) ; 

Verv respectfully, I. N. Prowt, 


December 2, 1901, Attorney General. 


PAUPERS—TEMPORARY AID—LIABILITY OF COUNTY, 


A justice of the peace as overseer of the poor may bind the county 
for the expense of caring for a stranger who suddenly becomes 
a pauper through a personal injury happening while he is 
temporarily in the county, but the county in which he perma- 
nently resides is ultimately liable for such expense. 


JI. A. Douglas, Esq... County Attorney of Rock County, 
Bassett, Neb. ; 

Dean Sir: I have received your letter stating that a 
resident of Tlolt county, who was without means, was in- 
jured in Rock county while running a mowing-machine for 
his emplover,—also a resident of Holt county. The em- 
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ployer moved the injured man from.the precinct where the 
accident occurred to the village of Newport, in another 
precinct of Rock county, where a justice of the peace 
ordered a hotel-keeper to take care of him. The officer also 
employed a physician and a nurse. When the facts came 
to the knowledge of the county board of Rock county the 
clerk thereof notified the clerk of Holt county to remove 
the patient to that county and to pay the expense incurred 
in taking care of him, Afterward the clerk of Rock county 
was notified that Holt county was under township organ- 
ization, and that therefore the matter belonged to the 
township in which the person who was injured resided. 
Holt county has no poorhouse. Claims against Rock 
county have been filed by the hotel-keeper, physician and 
nurse, You ask the following questions: 

1. Is Rock county legally liable for the expenses incurred in taking 
care of the injured person? 

2. If the first question is answered “yes,” can Rock county compel 
Holt county to reimburse it for such expenses? 


3. If Rock county must look to the township in which the injured 
person resided, has sufficient notice been given? 


4. Can a justice of the peace of one precinct bind the county for 
expenses where the poor person is brought from another precinct? 


In my opinion your questions should be answered as 
follows: 

1. Under the statute relating to paupers (Compiled Stat- 
utes, ch. 67) the justice of the peace for the village of New- 
port had authority to bind Rock county for the expense of 
caring for the person injured. Under the facts stated such 
authority was properly exercised, and Rock county is 
liable for the expenses thus incurred. 

2. The provisions of chapter 67, Compiled Statutes, re- 
lating to paupers should be construed together. So con- 
strued the law makes each county ultimately liable for 
proper expenses of caring for its resident paupers, and the 
fact that a resident of one county becomes a pauper while 
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temporarily in another county does not change the rule. 
To make aid from the county prompt and effective the leg- 
islature wisely provided that a pauper, under certain cir- 
cumstances, “shall be duly taken eare of by the proper au- 
thority of the county where he or she may be found,” and 
that the expenses thus incurred may be recovered from the 
county wherein the pauper resided. When the laborer was 
injured in Rock county he became a “pauper” within the 
meaning of the statute. (Blodgett v. Town of Lowell, 33 
Vt. 174.) Being a resident of Holt county he became 
chargeable as such pauper therein (Compiled Statutes, ch. 
G7, sec. 11), and Rock county may recover from Holt 
county the expenses of caring for the injured person. (Com- 
piled Statutes, ch. 67, see. 13.) 

3. It is from Holt county, and not from the township in 
which the injured person resided, that the expenses may 
be recovered. (Compiled Statutes, ch. 67, see. 13.) The 
notice was sufficient. (Compiled Statutes, ch. 67, sec. 12.) 

4. The person in need of assistance came within the jur- 
isdiction of the justice of the peace for the village of New- 
port before receiving treatment from a physician and sur- 
geon. The statute says that the pauper “shall be duly 
taken care of by the proper authority of the county where 
he or she may be found.” (Compiled Statutes, ch. 67, sec. 
12.) In the instance under consideration the justice of the 
peace found the pauper in the village of Newport, and it 
was the duty of that officer to make provision for necessary 
aid. 


Very respectfully, Fr. N. Prout, 
December 3, 1901. Attorney General. 


COoUNTIES—OFFICERS—SURETY BONDS—EXPENSES, 


The expense of a county officer’s surety bond, when duly accepted 
and approved by the county board, must be paid by the county. 
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Mr. L. A. Spelman, Deputy County Treasurer of Merrick 
County, Central City, Neb, | 
Dear Sir: I have received your letter inquiring whether 
the county board may reject a claim for the expense in- 
curred by the county treasurer in procuring a surety bond 
which was duly approved and accepted. 
An answer to your inquiry necessitates a construction of 
the following statutory provisions: 


Provided, further, that if bonds are accepted by such [county] 
officials from surety or indemnity companies the cost of such bonds 


may be paid by the county where such bonds are required. (Com- 
piled Statutes, ch. 10, sec, 19.) 


At the recent session of the legislature the above proviso 
was inserted in section 19, chapter 10, Compiled Statutes, 
relating to official bonds. 

When the county board accepts or-reqnires a surety bond 
the board’s discretion as to incurring the resulting expense 
is at an end. After approving the surety bond and thus 
requiring the officer to pay for the same the board cannot 
arbitrarily refuse to reimburse him. The word “may” in 
the sentence, “such bonds may be paid by the county,” 
means “shall.” (People v. Buffalo County, 4 Neb. 150; 
Doane v. City of Omaha, 58 Neb. 815.) 

I am therefore of the opinion that, under the statutory 
provision quoted, the expense of a county officer's surety 
bond, when duly accepted and approved, must be paid by 
the county. 

Very respectfully, 
F. N. Prout, Attorney General. 
December 7, 1901. By Norris Brown, Deputy. 


CirreS—ENFORCEMENT OF QUARANTINE—BOARD OF 
HEALTH. 
A board of health has power to isolate in a pest-house a. person who 


wilfully violates quarantine and exposes his neighbors to a dan- 
gerous and contagious disease. 
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A board of health should adopt rules and regulations and act in 
pursuance thereof. 


Regulations adopted by a board of health pursuant to statute have 
the force of law within the jurisdiction of the board. 


Regulations adopted by a board of health should be committed to 
record, 


A board of health should keep a record of its procecdings. 


NS. R. NSimith, Esq., City Attorney, Indianola, Neb, 

Dear Sin: Your letter relating to the powers of the 
board of health of Indianola, and requesting an opinion as 
to the manner of exercising such powers, has been received. 
rom your letter [ learn that the board of health met and 
decided that a.certain dwelling-house and its occupants, 
one of whom was afflicted with scarlet fever, should be 
quarantined. A quarantine order was made, notice was 
served upon the oceupants, and a quarantine was estab- 
lished. One of the occupants ignored the action of the 
board of health, was arrested, tried in police court under 
wn ordinance imposing a penalty for violation of a quaran- 
tine, and acquitted on the ground that the board of health 
did not formally organize and pass rules and regulations 
before attempting to establish a quarantine, 

The accused having been released by a judgment of the 
police court cannot be retried for the offense charged. It 
is therefore unnecessary to discuss the correctness of the 
ruling of the police judge. 

The charter of cities of the class to which Indianola be- 
longs does not make enforcement of quarantine dependent 
upon the decisions of the police court. Another method 
of enforcing quarantine is provided by statute. (Compiled 
Statutes, ch. 14, art. 1, sec. 39, sub. 2.) The acquittal of 
accused shows the wisdom of such legislation. The board 
of health has power, if properly exercised, to isolate in a 
pest-house or other suitable place a person who deliberately 
violates quarantine and exposes his neighbors to a dang- 
erous and contagious disease. It has power to provide a 
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pest-house (Aull v. City of Lexington, 18 Mo. 401), and to 
detain such a person therein until danger of communicat- 
ing the disease to others has: passed. During that time he 
is not bailable. 

The release of accused also shows the necessity of form- 
ally adopting rules and regulations, and of acting in pur- 
suance thereof. There are also many other reasons for 
pursuing such a course. Regulations legally adopted by a 
board of health pursuant to statute “have the force and 
effect of law” within the jurisdiction of the board. (Bine 
v. Beach, 50 L. R.A. [Ind.] 69.) Such regulations may be 
far-reaching in their effect. Their enforcement may de- 
prive a citizen of liberty or property. Regulations involv- 
ing such consequences should be neither oral nor informal. 
Regulations for the protection of health and life should 
not be left to uncertainty or doubt, but should be com- 
mitted to record. (Parker on Public Health, sec. 81.) — 

In the proper exercise of the police power conferred upon 
the board of health summary action is often essential. The 
board for its own protection should therefore adopt for- 
mal rules and regulations, act in pursuance thereof, and 
make a record of its proceedings. Such a record may be- 
come important as evidence where the action of the board 
is assailed. (City of Salem v. Eastern R. Co., 98 Mass. 
451.) 

Very respecifully, F. N. Prout, 

December 14, 1901. Attorney General. 


Country TREASURER—COLLECTION OF TAXES. 


Under the revenue law in force in 1899, the county treasurer had 
no authority to collect taxes, except from non-residents, while 
the duplicate tax-lists were in the hands of the township col- 
lectors. | 


A. J. Weaver, Esq., County Attorney of Richardson 
, County, Falls City, Neb. : 

Dear Sir: Your letter containing the following inquiry 
has been received : 
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Could the county treasurer, before the amendment in the law by 
the last legislature, receive at any time taxes from A who lives ip 
Bb ‘township, and whose land is in said township, and retain his statu- 
tory fees on such collection to the exclusion of the fees of the col- 
lector of such township? 


Section 91, article 1,chapter T7,Compiled Statutes, 1899, 
answers your question in the negative. After providing 
that a duplicate tax-list giving the township collector au- 
thority to make collections shall be delivered to him, the 
statute provides that “the county treasurer shall not re- 
ceive or collect any of the taxes charged in any duplicate 
tax-list so delivered, except the tax of non-residents of the 
township,” until such duplicate has been returned to the 
county treasurer according to law. 


Very respectfully, F. N. Prout, 
December 17, 1901. Attorney General. 


COUNTIES—CONTRACTS WITH OFFICERS—COUNTY 
ATTORNEY. 
A county attorney cannot legally enter into a contract with the 


county to make a delinquent tax-list for $1.50 a day in addition 
to his salary. 


A contract made in disregard of statute should not be sanctioned by 
the county board. | 


W. A. Deary, Esq., County Attorney of Franklin County, 
Bloomington, Neb. 

Dear Sir: In a recent letter you ask whether in my 
opinion a county clerk, acting under authority from the 
county board, can legally enter into a contract under 
which the county attorney is employed for $1.50 a day in 
addition to his regular salary to aid in making a deliquent 
tax-list. Is such a contract prohibited by the following 
provisions of the statute: | 


No county officer shall in any manner, either directly or indirectly, 
be pecuniarily interested in or receive the benefit of any contracts 
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executed by the county for the furnishing of supplies, or any other 
purpose; neither shall any county officer furnish any supplies for 
the county on order of the county board without contract? (Com- 
piled Statutes, ch. 18, art. 1, see. 51.) 


The cost of making such a tax-list must be borne by the 
county, if the contract is valid; and the contract is, in 
effect, a contract with the county. The county attorney 
isa county officer. The contract, if made, would be one in 
which the county attorney is pecuniarily interested; and 
‘while it may not be a contract “for the furnishing of sup- 
plies,” it is in my judgment a contract for an “other pur- 
pose” within the meaning of that term as used in the 
statute. 

I am therefore of the opinion that a county attorney 
cannot legally enter into a contract with the county to 
make a delinquent tax-list for $1.50 a day in addition to 
his salary as a county officer. 

In the present instance the terms proposed and the char- 
acter of the services to be rendered would no doubt be 
advantageous to the county, but departures from the spirit 
or letter of the statute would eventually result in abuses 
which the law was designed to prevent. A contract made 
in disregard of statute should not be sanctioned by the 
county board. Your refusal to give official advice in a 
matter involving vour personal interests is highly com- 
mendable. 


Very respectfully, I. N. Prout, 


December 18, 1901. Attorney General. 


COUNTY TREASURER—COMPENSATION, 


Compensation of county treasurers should be determined by the 
statutes in foree when the services are rendered. 
W. A. Deary, Esq., Bloomington, Neb. 
Dear Sir: IL have your favor of the 16th instant, in 
which vou ask for an opinion from this office on the ques- 
tion of fees of the county treasurer. You say: 
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Should the treasurer add the collections for the first three months 
and figure 10 per cent. on $3,000, 4 per cent. on $2,000 and 2 per cent. 
on the balance; then add the nine months’ collection and figure 
10 per cent. on 36,000, 4 per cent. on H,000 and 2 per cent. on the 
balance? Or, would the treasurer be entitled to but 2 per cent, on 
all funds collected after April 1, where at that date he had already 
collected over $10,000? 

In reply you are respectfully advised that the fees 
allowed by law to the county treasurer must be determined 
by the law in force at the time the fees are earned. Up to 
April 1, 1901, the fees are fixed by the old law. After April 
1, 1901, the new law is operative and not the old. In de- 
termining his fees prior to April 1, the treasurer should 
add the collections for the first three months of his term 
and figure 10 per cent. on $3,000, 4 per cent. on $2,000 and 
2 per cent. on the balance as provided by the old law. In 
determining his fees subsequent to April 1 the treasurer 
should add the collections for the remainder of the vear 
and figure the per cent. allowed by the new law just the 
same as if his term began April 1. To hold that the treas- 
urer is entitled to but 2 per cent. on all funds collected 
after April 1, because he had already collected over $10,000 
in the preceding three months, would be to hold the new 
law inoperative. In our judgment such a holding would 
be erroneous, : 

Very respectfully, 
I. N. Prout, Attorney General. 

December 18, 1901. By Norris Brown, Deputy. 


(COMMISSIONERS OF INSANITY—PHYSICIAN—I EES, 


The physician on the board of commissioners of insanity, when act- 
ing in his official capacity as a commissioner alone, is not 
entitled to mileage in going to and from his home to attend 
meetings of the commission, but is allowed #3 a day. 


The board of commissioners of insanity may appoint the physician 
on the board to make a professional examination of the person 
under investigation, and for such service the physician is entitled 
to $5 a day and mileage in addition to his fees as a member of 
the board. 
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W. A. Deary, Psq., County Attorney of Franklin County, 
Bloomington, Neb. 
Dear Sir: I have received your favor containing the 
following inquiries: 
1. Is the physician on the board of commissioners of insanity en- 


titled to mileage in going to and from his home in a neighboring 
town to the county-seat to attend meetings of the board? 


2. Is he entitled to both the $3-fee and the $5-fee, where he meets 
with the board and helps in the examination of a party before the 
board, the entire proceeding occupying less than a day? 


In reply to your first question permit me to call your at- 
tention to the statutory provision fixing the fees of the 
conumissioners of insanity. It is as follows: 


The commissioners of insanity shall be allowed at the rate of 35 
per diem each, for all the time actually employed in the duties of 
their office. They shall also be allowed their necessary and actual 
expenses, not including charges for board. (Compiled Statutes, ch. 
40, sec. 50.) ' 


The statute allows a member his “actual expenses” but 
does not allow him mileage for attending meetings of the 
board. The intention not to allow mileage is indicated by 
other provisions of statute: “The appointments shall be 
made of persons residing as convenient as may be to the 
county seat” (sec. 17). ‘They shall hold their meetings 
for business at the office of the clerk of said court, unless 
for good reasons, they shall fix on some other place” (sec. 
18). Another provision of the statute fixing a fee and 
mileage for an examining physician has no application to 
a physician in his official capacity as a commissioner of 
insanity. The insanity commissioners are only entitled to 
the compensation and expenses allowed by law. The law 
does not allow them mileage. The physician, therefore. 
when acting in his official capacity as a commissioner of 
insanity is not entitled to mileage in going to and from 
his home to attend meetings of the commission. 

Your second inquiry involves the construction of the 
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following language of section 50 in connection with other 
provisions of the statute on the subect of insanity: 


The examining physician shall be entitled to $5 for each cuse ex- 
amined, and mileage at the rate of ten cents a mile each way. 


Section 22 of the same act requires the commissioners 
of insanity, before determining that a person is sane or 
insane, to appoint a physician to make a personal examin- 
ation of the individual under investigation. The physician 
thus appointed may or may not be the physician who is a 
regular member of the commission. In either case his 
duties as examining physician are separate and distinct 
from the duties of a commissioner. The duties of the ex- 
amining physician require him to make a professional in- 
vestigation on his own responsibility whether he acts in 
presence of the commission or‘ otherwise. Among other 
duties he is required to report his examination to the com- 
mission and to attach to his certificate answers to certain 
interrogatories set out in the statute (sees. 22, 36). The 
law requires two independent services,—one is a physi- 
clan's personal examination of the individual under investi- 
gation, and the other is the performance of the duties de- 
volving upon a physician in his official capacity as a mem- 
her of the insanity commission. For the first of those 
services the physician is entitled to $5 “and mileage at the 
‘ate of ten cents a mile each way”; for the other service 
the physician is entitled to $3 a day. Where both services 
are performed in one day by the same person he is entitled 
to both fees,—S$8. 

Very respectfully, F. N. Prout, 
December 19, 1901. Attorney General. 


CouNTY JUDGE—BOND. 
A county judge must give bond in the sum fixed by statute, unless 
the county board dispenses entirely with his official bond. 
Jesse T. Parker, Esq., County Attorney of Howard County: 
St. Paul, Neb. 
Dear Sir: I have your favor of recent date in which 
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you ask, in substance, whether or not a county board may 
accept the bond of a county judge elect in a less sum than 
that prescribed by the statute. In reply I beg to say that 
section 19, chapter 10, Compiled Statutes, provides : 

The following named officers shall give bonds with penalties of 
the following amounts, to-wit: * * * Each county judge in coun- 


ties having less than 6,000 inhabitants $5,000, over 6,000 and less than 
20,000 inhabitants $10,000, 


This section further provides, by amendment passed at 
the last session of the legislature: 

The authorities whose duty it is to approve bonds of the county 
officials may dispense with such bonds if in their judgment they 
thall deem it best to do so; provided, further, that if bonds are 
accepted by such officials from surety or indemnity companies, the 
eost of such bond may be paid by the county where such bonds are 
required. 


By this section it will be observed that the legislature 
has fixed the minimum amount of the bond of the county 
judge for counties of the class of Howard county at $10,000, 
and I beg to advise you that the county board has no 
authority to change or waive any part of this amount 
except by virtue of the last provision above quoted, which 
permits them to waive the bond entirely. I would say fur- 
ther that if a bond is given by the county judge it must, in 
order to be valid, be in the sum of $10,000, 

Very respectfully, F. N. Prout, 

December 19, 1901, Attorney General. 


COUNTY SUPERVISOR—VACANCY IN OFFICE. 
The general law relating to the filling of vacancies in office is appli- 
cable to the office of county supervisor, 
W. A. Deary, E'sq., County Attorney of Franklin County, 
Bloomington, Neb. 
Dear Sir: I have received your letter in regard to a 
vacancy in the office of county supervisor. In reply I beg 
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to say that I have been unable to find in the statute a 
special provision which points out a method of filling the 
vacancy in the office of county supervisor. The general law 
relating to the filling of vacancies in office is therefore ap- 
plicable. In case the supervisor elect fails to qualify, the 
present incumbent, if permitted to hold over, will hold 
over only until the vacancy can be filled at the next general 
election. In case a supervisor is elected at the next general 
election, he should be elected for the unexpired term only. 
In case the present incumbent is not permitted to hold 
over, and the office is filled by appointment, the appoint- 
ment should not extend beyond the time when a successor 
could qualify after being elected at the next general elec- 
tion, 

The case of State v. Raukin, 33° Neb. 266, is not ap- 
plicable.. In that case the court based its ruling on a 
special provision for the filling of the office of county 
attorney. The present case is controlled by the general law 
on the subject. 


Very respectfully, I’. N. Prowt, 
December 23, 1901. Attorney General, 


_ 


COUNTY OFFICERS—BoNDS—COUNTY ATTORNEY—SPECIAL 
COUNSEL. 

Omission of a county officer's sureties to make affidavit as to their 
property does not affect their liability or the validity of the 
bond. 

A county attorney must be a resident of the county. 


In a county having a population of less than 3,000, it is the duty of 
the county board to appoint the county attorney. 


A county board, upon petition of ten freeholders, may employ a 
non-resident attorney to give advice in civil matters. 


Wilson Hewitt, Esq., County Clerk of Hooker County, 
Mullen, Neb. 
DeAR Sir: In reply to your recent letter I have to say: 


If in the judgment of the county board the sureties on an 
17 
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official bond of a county officer are sufficient, the omission 
of the sureties to make affidavit as to their property does 
not affect their liability or the validity of the bond. 

Under the provisions of section 15, chapter 7, Compiled 
Statutes, it is the duty of a county board, in counties hay- 
ing a population of less than 3,000, to appoint a county 
attorney, 

I am of the opinion that a person holding the office of 
county attorney, whether appointed or elected, must be a 
resident of the county. 

The county board may, however, upon the petition of ten 
freeholders, employ a non-resident attorney to give advice 
or act in civil matters. (Compiled Statutes, ch. 7, sec. 18.) 


Very respectfully, FE. N. Prout, 
December 31, 1901, Attorney General. 


STATUTES—HIGHWAYS—DAMAGES—COUNTIES. 


Section 38a of the road law, providing that damages caused by 
opening a highway may be paid from the general fund of the 
county, conflicts with earlier enactments and violates the con- 
stitutional provision that “no law shall be amended unless the 
new act contains the section or sections so amended and the 
section or sections so amended shall be repealed.” 


A. N. Corbin, Jr., County Attorney of Burt County, 
T'eckamah, Neb. 

Dear Sir: I have received your letter calling my atten- 
tion to a conflict between section 38a and section 91, chap- 
ter 78, Compiled Statutes of 1901, and asking for an 
opinion as to which section prevails. 

Section 91 was approved March 11, 1901, and provides 
that damages for right of way for public roads shall be paid 
by the town board out of the town road fund. 

Section 38a was approved March 20, 1901, and provides 
that all damages caused by the laying out of any county 
road shall be paid by warrant on the general fund of the 
county. 
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If section 38a is a valid enactment it prevails over con- 
tradictury provisions in section 91, since section 38a, if 
valid, is the later expression of the legislative will. I am 
of the opinion, however, that section 38a is void because it 
violates the constitutional provision that “no law shall be 
amended unless the new act contains the section or 
sections so amended and the section or sections so 
amended shall be repealed.” (Art. 3, sec. 11.) See- 
tion 38a purports to be an independent act, makes no 
reference to sections 76 and 91, and contains no repealing 
clause, but its effect is to amend sections 76 and 91 by 
substituting in part contradictory provisions. Section 
oSa is not in effect an independent act covering the entire 
subject of legislation, but is in effect an amendatory enact- 
ment which falls within the condemnation of the section 
of the constitution cited. The rule of law applicable is 
stated by the supreme court as follows: 

That an act, complete in itself, may so operate on prior acts as to 
materially change or modify them, without being within the mis- 
chief designed to be remedied by, or repugnant to this provision 
of the constitution, is doubtless true (People », Mahany, 13 Mich. 481; 
Davis v. State, 7 Md. 152); but where, as in the case before us, the 
act is not complete in itself, but in its effect is simply and clearly 
amendatory of.a former statute, it falls directly within the consti- 
tutional inhibition, and is yoid. Nor will it make any difference, 
in this respect, whether the new statute by its title, or in the body 


- of the act, assume to be amendatory or not; it is enough if it clearly 
huve that effect. (Smails v. White, 4 Neb. 357.) 


See.also Ryan v. State, 5 Neb. 276, and Sovereign v. 
State, 7 Neb. 413. , 

As already stated, I am of the opinion that section 38a, 
chapter 78, Compiled Statutes, is unconstitutional and 
void. This department is slow to condemn an act of the 
legislature, but contradictory provisions in the present in- 
stance have made it necessary to point out the void enact- 
ment, according to my understanding of the law. 

Very respectfully, F. N. PRovt, 

January 2, 1902. Attorney General. 
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ABOLISHING OFFICES—JUSTICE OF THE PEACE. 


When a precinct is annihilated by a valid order of the county board. 
the precinct offices are abolished and the official terms are at 
an end, but this rule does not apply to a justice of the peace, 
the. term of that officer being fixed by the constitution. 


J.T. MeCuistion, Esq., County Attorney of Thayer County, 
Hebron, Neb. 3 
Dear Sir: I have received your letter asking for an 
opinion upon the following proposition : 


Our county commissioners are contemplating the establishment 
of new precinct lines in this county, and the plan pow under con- 
sideration does away with one precinct entirely, part of its territory 
as now existing being given te each of four different precincts. Now 
at the election last fall there was a full set of precinct officers 
elected in this precinct, thus sought to be divided and obliterated. 
I should like to have your opinion as to what becomes of this set 
of officers. 


Throop, in section 20 of his work on Public Officers, 
BALVS ¢ 

An office is not regarded as held under a grant or a contract, 
within the general constitutional provisions protecting contracts. 
But unless the constitution otherwise expressly provides, the legis- 
lature has power to increase or vary the duties, or diminish the 
salary or other compensation appurtenant to the office, or abolish 
any of its rights or privileges, before the end of the term, or to alter 
or abridge the term, or to abolish the office itself. But if either of 
those incidents of the office is fixed by the constitution, the legis- 
lature has no power to alter them, unless the power so to do is 
expressly reserved to it in the constitution itself. 


The principles stated are sustained by authorities cited 
‘in the foot-notes to the text quoted, and are applicable to 
the county boards having statutory power to create pre- 
cinets or to change the boundaries thereof. When the 
proper establishment of precinct boundaries requires the 
elimination of a precinct, and the precinct is annihilated 
by a valid order of the county board, the precinct offices are 
abolished and the official terms are at an end. This rule, 
however, does not apply to offices and terms fixed by the 


r 
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constitution. The term of a justice of the peace is fixed by 
the constitution at two years, and neither the legislature 
nor the county board has power to shorten it. The legis- 
lature cannot abolish such an office by legislation nor the 
county board by changing precinct lines. 
Very respectfully, IF. N. Prout, 
January 4, 1902. 3 Attorney General. 


PAYMENT OF TAXES—DIVISION OF ITEMS. 


A tax debtor cannot compel the county treasurer to divide an item 
of taxes and to receive payments at different times. 


B.D. Brown, Esq., County Attorney of Nuckolls County, 
Nelson, Neb, 

DEAR Sir: Your letter in regard to the authority of the 
county treasurer to receive from the Fremont, Elkhorn & 
Missouri Valley Railway Company a portion of the item 
of taxes levied against it for the vear 1901 has been re- 
ceived, 

An examination of the revenue law convinces me that 
the legislature intended that a tax debtor should pay an 
item of taxes at a single payment, and that the county 
treasurer should not be compelled to divide an item and 
to receive a partial payment at one time and the balance at 
another time. If a county treasurer may divide an item 
‘of taxes into two parts for purposes of payment, why may 
he not divide it into fifty parts, and receive payment of a 
single item at fifty different times? The books which the 
treasurer is required by law to keep, his form of receipt 
prescribed by statute, his warrant to collect the taxes and 
the manner of making payment, indicate that an item of 
taxes should be paid at a single payment. A claim that 
part of an item is void does not change the duty of the 
treasurer. He has nothing to do with questions relating 
to the validity of taxes or a portion of an item. The deter- 
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mination of such questions has been committed to other 
officers or tribunals. The warrant of the treasurer directs 
him to collect taxes, not to make partial collections. I am 
therefore of opinion that the county treasurer should de- 
cline to accept a portion of the item of taxes in question. 
Very respectfully, . FF. N. Provt, 
January 6, 1902. Attorney General. 


PHARMACY—PHYSICIANS—COMPOUNDING MEDICINES. 


Registered physicians and registered pharmacists only can lawfully 
eompound patent. or proprietary medicines. 


Joseph H. Schmidt, Omaha, Neb. 


Dear Sir: I have received your favor containing the 
following inquiry: 

Do the requirements of the pharmacy act make it mandatory for 
the person preparing or compounding a patent or proprietary medi- 
cine to be a pharmacist or a physician compounding upon his own 
prescription? 

Section 8 of the pharmacy law (Compiled Statutes, ch. 
55, art. 3) provides for the punishment of one “who not 
being a registered pharmacist shall retail, compound or 
dispense drugs, poisons or medicines of any kind.” See- 
tion 9 of the same statute provides that nothing in the act 
“shall prevent any wholesale or retail dealers in any busi- 
ness from selling any patent or proprietary medicines, nor 
any resident registered physician from dispensing his own 
medicines on his own prescriptions.” 

I am of the opinion that the provisions of the statute 
cited are authority for the conclusion that registered 
physicians and registered pharmacists only can lawfully 
compound patent or proprietary medicines, 


Very respectfully, F. N. Prout, 
January 8, 1902. Attorney General. 
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PUBLIC SCHOOLS—FREE INSTRUCTION—RURAL SCHOOL Dts- 
TRICTS—ELEcTors Must Vote REVENUE— 
MANDAMUS—PARTIES TO SUIT. 

The right of persons between five and twenty-one years of age to 

receive free instruction cannot be defeated by the refusal of 


a rural schoo] district to vote revenue to support the common 
schools. . 


The public schools cannot be closed arbitrarily by a vote of the 
electors of a rural school district at an annual meeting. 


It is a public duty of the legal voters of a rural school district to 
vote revenue for educational purposes. 


Children are citizens and are entitled to the educational advantages 
for which the laws provide. 


Legal voters of a rural school district cannot evade their public 
duty to vote revenue for educational purposes, on the ground 
that they are individuals instead of officers. 


A duty enjoined by statute upon an individual may be enforced by 
mandamus, where the duty relates to the public welfare. 


The legal voters of a rural school district may be compelled by 
mandamus to vote revenue for school purposes, and a parent or 
guardian or the county superintendent of public instruction may 
apply for such a writ. 


Failure of the electors of a school district to vote revenue at the 
time fixed by statute does not prevent the legal performance 
of that duty at a later date, 


An officer in the performance of a duty may be aided by mandamus. 


Hon, William K, Fowler, State Superintendent of Public 
Instruction, Lincoln, Neb. 

DeAR Sir: I have the honor to acknowledge the receipt 
of your letter relating to the duty of the legal voters of a 
rural school district to determine the amount of taxes 
which shall be levied for school purposes. You have re- 
quested an opinion upon the following proposition : 

Where no levy was voted at the annual meeting for school pur- 
poses, or where the district voted to have no school, or where no 
action was taken by the annual meeting to provide for school, what 


is the method of procedure to insure the children of such district 
their right to attend a free public school? 
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The question presented is important but not free from 
perplexities. The people of this state when they adopted 
the present constitution declared a purpose to grant to all 
persons between five and twenty-one years of age the right 
to instruction in the common schools. An enlightened 
citizenship was thought to be essential to the proper and 
efficient administration of the form of government adopted. 
To provide opportunities for education is therefore one of 
the chief concerns of the state. A school district is or- 
ganized pursuant to law for educational purposes, and 
is clothed with power to carry those purposes into effect. 
The idea that a school district may defeat by ballot the 
purposes of its creation and thus deprive its resident chil- 
dren of educational rights guaranteed by the constitution 
is not to be entertained fora moment. A vote to deny such 
rights is void. An election resulting in a decision to close 
the common schools for a year, except on account of an 
epidemic, or for other good reason, is an absolute nullity, 
where it deprives schoolable children of their rights to free 
instruction. 

The manner of enforcing a child's rights to educational 

advantages, where such rights have been denied by the 
,contumacy of the electors of a rural schoo] district, is 
therefore the problem for solution. In this connection 
permit me to call vour attention to the following constitu- 
tional and statutory provisions: 

The legislature shall provide for the free instruction in the com- 
mon schools of this state of all persons between the ages of five 
and twenty-one years. (Constitution, art. 8, sec, 6.) 

The legal voters at any annual meeting shall determine by vote 
the number of mills on the dollar of the assessed valuation which 
shall be levied for all purposes, except for the payment of bonded 
indebtedness, which number shall not exceed 25 mills in any year; 
provided that in districts having four children of school age, or less, 
the levy shall not exceed the sum of $400 in any year; and in dis- 
tricts having more than four and less than sixteen children of school 
age, the levy shall not exceed the sum of $50 per child in addition 


to the above. (Compiled Statutes, ch. 79, sub. 2, sec. 11.) 
They may also determine at each annual meeting the length of 
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time a school shall be taught in the district. the ensuing year, which. 
to entitle the district to any portion of the state fund, shall not 
be less than three months by a legally qualified teacher in the 
district which has less than thirty-five pupils, nor less than six 
months in districts that have between 35 and 100 pupils, inclusive. 
ner Jess than nine months in districts where there are more than 
100 pupils; and whether the money apportioned or voted for the 
support of the school therein shall be applied to the winter or 
summer term or a certain portion to each. (Sec. 14.) 

Every person having legal or actual control of any child or chil- 
dren not less than seven nor more than fourteen years of age shall 
each vear cause such child or children to attend the public day 
schools for a period equal to two-thirds the number of weeks the 
sthool district in which such person may live is required by the 
laws of the state to maintain a public school. (Sub, 16, see. 1. Other 
provisions follow excepting children under certain enumerated cir- 
cumstances or conditions from the operation of this section.) 

As already stated, the mandate of the law is that 
there shall be school. A fair interpretation of the stat- 
utes justifies the conclusion that there shall be at 
least three months of school each vear. There must 
be at least one term. Schoolable children are required 
to attend school at least two months of every vear. 
Provision is made for school in districts having four pupils 
or less. Upon the legal. voters of a rural school district 
the law imposes the duty of voting revenue to run the 
schools, They may provide for more than three months of 
school but they cannot provide for less. They may de- 
termine at the annual meeting whether the school funds 
“shall be applied to the winter or summer term or a cer- 
tain portion to each.” - 

The “legal voters” of a school district, who have so much 
power, are not the whole district. They comprise only a 
fraction thereof. Children, as well as women who cannot 
vote, are citizens of the district. Children are not only 
entitled to the protection of the laws but they are entitled 
to the educational advantages. for which the laws provide. 
The legal voters at an annual school meeting therefore do 
not act for themselves alone, but they act for the entire 
district in relation to duties pointed out by law. Legal 
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voters at an annual meeting are charged with public duties 
relating to one of the most essential functions of govern- 
ment. 

For purposes of the present inquiry it matters not 
whether the legal voters at an annual meeting are regarded 
as public officers or as individuals. The result in either 
situation is the same, since the duties imposed upon them 
by law are duties which they owe to the public. If they 
are looked upon as officers, or as a board charged with 
public duties, then the power of the courts to compel them 
by mandamus to provide necessary revenue to support the 
schools cannot be doubted. Officers who are required by 
law to assess or levy taxes for school purposes may be 
required by mandamus to perform that duty. (State v. 
County Board, 6 Neb. 454; Hancock v. District, TS Ta. 
550; Hall v. Selectman, 39 N. H. 511; Williams v. City of 
New Haven, 68 Conn. 263. ) 

If legal voters at an annual meeting are regarded as in- 
dividuals, then they are individuals charged by law with 
the performance of a duty to the public. They cannot 
evade a public duty on the ground that they are individ- 
uals. It has been decided by the supreme court of this 
state and by other courts that a duty enjoined by statute 
upon an individual may be enforced by mandamus, where 
the duty relates to the public welfare. (West Point Water 
Power Co. v. State, 49 Neb. 218; Haines v. a stag 19 Il. 
App. 354.) 

Tor the reasons stated I am of the opinion that the legal 
voters of a rural district, in a proper case, may be com- 
pelled by mandamus to vote revenue for school purposes. 

The remedy by mandamus, however, cannot be invoked 
before the annual meeting, for the reason that it cannot 
previously be known that the legal voters will attempt 
to evade their duty and refuse to vote the necessary funds, 
but after there has been an annual meeting at which they 
failed to vote the necessary taxes, a parent or guardian of 
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a schoolable child may maintain in the district court an 
action-for a writ of mandamus to compel the legal voters 
to meet and vote revenue for school purposes. Failure 
of the electors to vote the tax at the time designated by 
statute does not prevent the legal performance of that 
duty at a later date. (Corrothers.v. Board of Education, 
16 W. Va. 527.) Where the petitioner invoking such a 
remedy is one of the legal voters of the school district he 
should pray for a writ to compel the other legal voters 
to unite with him in voting such taxes. 

In the improbable event that no one can be found in 
the district who is willing to bring a suit, still the rights of 
the children will not be lost. One of the duties imposed 
by statute upon the county superintendent of public in- 
struction is “to secure general and regular attendance of 
the children of his county upon the public schools.” (Com- 
piled Statutes, ch. 79, sub. 7, sec. 8.) He cannot perform 
this duty unless the schools are open, and the schools can- 
not be kept open without revenue. The power of the super- 
intendent to require the attendance of pupils implies the 
power to invoke the aid of the courts to prevent the wrong- 
ful closing of the schools. Where the law imposes a duty 
upon an officer, and the duty cannot be performed without 
the assistance of the court, the officer may apply for a writ 
of mandamus. (Holland v, State, 23 Fla. 124; Merrill on 
Mandamus, sec. 231.) To prevent the wrongful closing of 
the public schools for want of revenue the county superin- 
tendent, according to my understanding of the law, may 
apply to the district court for a peremptory writ of man- 
damus ‘to compel the legal voters of a rural school district 
to meet and vote taxes pursuant to the requirements of the 
‘statute. This is the view taken by the supreme court of 
this state in a case involving the same principle. (State 
v. Holcomb, 46 Neb. 623.) 

Very respectfully, F. N. Provwt, 
January 10, 1902. Attorney General. 
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SURETY BonpDS—EXPENSE—PAYMENT BY COUNTY—STAT- 
UTE—A MENDMENT. . 
The legislature may insert in an act all provisions comprehended 


within the objects and purposes of the act as expressed in the 
title. 


In a statute entitled, “An act concerning official bonds and oaths,” 
the legislature by amendment may insert a provision authorizing 
the county board to allow claims against the county for the cost 
of surety bonds of county officers. 


MW. D. King, Esq., County Attorney of Kearney County, 
Minden, Neb. 

Dear Sir: Your favor asking for an opinion on the 
validity of section 19, chapter 10, Compiled Statutes, re- 
lating to official bonds, has been received. You fail to 
point out a specific objection to the statute, and I take it 
for granted that your inquiry applies alone to the con- 
cluding proviso in the section, since the validity thereof 
has been questioned by the compiler of the laws in a foot- 
note on page 132, Compiled Statutes, 1901. The proviso 
applies to bonds of county officers and reads as follows: 

Provided, further, that if bonds are accepted .by such officials 


[county board] from surety or indemnity companies the cost of such 
bonds may be paid by the county, where such bonds are required. 


By amendment this provision was inserted in section 
19 at the recent session of the legislature. (Session Laws, 
1901, ch. 11, p. 63.) Section 19 is part of an act entitled 
“An act concerning official bonds and oaths.” Under the 
constitution of this state the legislature cannot by amend- 
ment insert in a statute a provision which is not germane 
to the subject of the original act as declared by the title. 
The question therefore is: Can the legislature, in a statute - 
entitled “An act concerning official bonds and oaths,” in- 
sert a valid provision authorizing the county board to 
allow claims against the county for the cost of surety 
bonds of county officers? In other words, is a provision 
for paying the cost of an official bond a proper subject of 
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legislation under the title, “An act concerning official 
bonds and oaths?” 

“No bill shall contain more than one subject, and the 
same shall be clearly expressed in its title,” is the lan- 
guage of the constitution. This provision does not make 
titles the chief concern of lawmakers. The main purpose 
of a title is to indicate the subject of legislation. The legis- 
lature may insert in an act all provisions “comprehended 
within the objects and purposes of the act as expressed in 
its title.’ (Affholder xv. State, 51 Neb. 91.) The pro- 
vision does not prohibit comprehensive titles. The su- 
preme court has expressed the following views on this 
subject : 

The object of the framers of the constitution was not to embarrass 
legislation by making laws unnecessarily restrictive in their scope 
and operation, and thus greatly multiply their number, but it was 
intended that a proposed measure should stand upon its own merits, 
and that the several members of the legislature should be apprised 


of the purpose of the act when called upon to support or oppose it. 
(Kansas City & O. RB. Co. ve. Frey, 30 Neb. 790.) 


In following this construction it was held that a valid 
enactment for the compensation of stenographic reporters 
was inserted by amendment in an act entitled “Courts.” 
(State v. Cornell, 50 Neb. 526.) 

Under the title, “An act to provide for water rights and 
irrigation, and to regulate the right to the use of water 
for agricultural and manufacturing purposes,” the su- 
preme court held that the legislature properly inserted in 
the act a provision empowering irrigating companies to 
acquire right of way for canals and ditches. (Parton v. 
Irrigation Co,, 45 Neb, S84.) 

A provision in the body of an act declaring the liability 
for damages sustained by any person from the use of in- 
toxicating liquors furnished by a licensed saloon-keeper 
to another, was held to be within the title, “An act to 
regulate the license and sale of malt, spirituous, and 
vinous liquors.” (Poffenbarger v. Smith, 27 Neb. 791.) 
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Under the title of an act providing for organization of 
associations for the purpose of “raising funds to be loaned 
among other members for building them homesteads,” 
provisions in the act for “buying lots” and for “repairing 
or removing incumbrances from houses,” were held to be 
valid. (Nebraska Loan & Building Ass’n v. Perkins, 61 
Neb. 254.) 

Under the title, “An act to provide cheaper text-books, 
and for district ownership of the same,” the supreme 
court held the following provision to be a valid enactment: 
“The provisions of this act shall include all school sup- 
plies.” (Ajffholder v. State, 51 Neb. 91.) 

The wholesome adjudications of the supreme court in 
construing the constitutional provision relating to titles 
to bills justify the conclusion that the legislature, under 
the title “An act concerning official bonds” could lawfully 
provide for paying guaranty companies for becoming sure- 
ties on official bonds of county officers. 

I am therefore of the opinion that the concluding pro- 
viso in section 19, article 10, Compiled Statutes, is not 
void as being violative of the constitutional provision re- 
lating to titles and subjects of bills. 

Very respectfully, F. N. Provt, 

January 16, 1902. Attorney General. 


FIRE AND POLICE COMMISSIONERS—APPOINTMENT RES 
ADJUDICATA, 


Officers of the executive department of government should not pre- 
sume that the supreme court will overrule a recent decision 
rendered by it after much reflection and thorough investigation. 


The governor should not disturb a matter already settled by an 
adjudication binding upon him and his successors. 


State v. Kennedy, 60 Neb. 300, is authority for the conclusion that the 
supreme court in State v. Moores, 55 Neb. 480, adjudicated that the 
governor and his successors have no legal authority to appoint 
fire and police commissioners for the city of Omaha.* 

*In State v. Savage, 91 N. W. 557, it was held that the governor has 
power to make the appointment, in effect overruling State v. Kennedy, 

60 Neb. 300. 
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Hon. Ezra P. Savage, Governor of Nebraska, Lincoln. 

Dear Str: In reply to your request for the opinion of 
this office on your right to appoint fire and police commis- 
sioners for the city of Omaha, I beg to say that the sub- 
ject involves the consideration of three decisions of the 
supreme court: State v. Moores, 55 Neb. 480; State v. 
Kennedy, 60 Neb. 300; Redell v. Moores, 63 Neb. 219. 
v an act passed by the legislature in 1897 (Compiled 
Statutes, ch. 12a, see. 177), power was vested in the gvover- 
nor of the state to appoint such commissioners. 

In State vw. Moores, 55 Neb. 480, the state sought to en- 
force that provision of the act giving the governor such 
right. The case was regularly argued and submitted. The 
court decided that so far as’ the act assumed to confer 
power upon the governor to appoint fire and police com- 
missioners for the city of Omaha, it was unconstitutional 
and void. By that decision, the appointees of Governor 
Holcomb were held to be intruders and were ousted from 
office. The judgment was final and effective. 

Later, in State v. Kennedy, 60 Neb. 300, the state sought 
to reopen the question of the governor’s authority to ap- 
point those officers. At this time, Governor Poynter had 
succeeded to the office of governor, a new board of com- 
missioners had been appointed by him, and quo warranto 
proceedings were instituted to place them in office. In 
that case it was urged by the state that the decision in 
State v. Moores, supra, was not binding on it for the rea- 
son that the doctrine of res adjudicata could not be in- 
voked against the state. This argument was presented to 
the court with an exhaustive array of authorities, but the 
court’s decision was adverse to the contention. Judge 
SULLIVAN, in delivering the opinion of the court, held in 
effect that the judgment in the Moores Case, whether right 
or wrong, was a final adjudication against the authority 
of the governor and his successors in office to. appoint these 
commissioners. He said: 
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One of the defenses interposed by the respondents is that the 
judgment in the Moores Case, whether right or wrong, is binding and 
conclusive upon the parties to this litigation. Counsel for the in- 
tervenors, on the other hand, contend that while the doctrine of res 
adjudicata applies to ordinary suitors, it has no application to a 
sovereign state. The question thus raised is an important one, and 
we have given it careful consideration, reaching the conclusion, 
after much reflection and thorough investigation of the authorities, 
that when the state invokes the judgment of a court for any pur- 
pose, it lays its sovereignty aside and consents to be bound by the 
' decision, whether such decision be favorable or adverse. 


After numerous citations, the opinion continues: 


In the Case of Moores, supra, it was decided that the state. acting 
through its governor, could not appoint fire and police commissioners 
for Omaha. That judgment is conclusive upon the state and, as a matter of 
course, is binding upon the governor and those claiming through or under 
him. 


Should vou appoint commissioners and by quo warranto 
the state should seek to install them in office, it would be 
met by the doctrine of res adjudicata as announced in the 
opinion above quoted. We can see no possible way to 
escape its force and effect so long as it stands unreversed. 
It must be remembered that the case of Redell vr. Moores 
does not attempt or even suggest the overruling of State 
v. Kennedy. It is the law of the state, being the court’s 
latest pronouncement on the rule of res adjudicata as ap- 
plicable to the state. 

The Redell Case was an injunction suit brought by an 
officer to restrain his impeachment by the fire and police 
board, the state not being a party, even by relation, to the 
suit. The court held the board had a right to try the 
officer and dissolved the injunction. Incidentally, the 
court overruled the original Moores Case but failed to 
overrule the Aennedy Case, either expressly or by implica- 
tion. It is entirely silent on the question of res adjudicata. 
If it be presumed that the court will follow the Redell 
judgment overruling the Moores Case by overruling its 
former decision in the Kennedy Case, then your right to 
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appoint fire and police commissioners would be unques- 
tioned. If, on the other hand, it be presumed that the 
court will reaffirm the doctrine of the Kennedy Case, then 
it is equally clear that you have no such right. We have 
no right to presume that the court will overrule the decis- 
ion in the Kennedy Case, which was reached, as the court 
say, “after much reflection and thorough investigation of 
the authorities.” I therefore beg to advise vou that in the 
judgment of this department you have no legal authority 
to make the appointment of the officers in question. 
| have the honor to remain, 


Very respectfully, EF’. N. Prout, 
January 16, 1902. Attorney General. 


COUNTY BOARD—SETTLEMENT WITH CLERK—SALARY OF 
ASSISTANTS, 
Where a county board makes a valid allowance, for the assistance of 


the county clerk, such allowance and his disbursements lawfully 
made pursuant thereto are binding on future boards, 


G. A. Eberly, Esq., County Attorney of Stanton County, 
Stanton, Neb. 

Dear Sir: I have received your letter stating that the 
county clerk of Stanton county was ex officio clerk of the 
district court January 10, 1900; that the county board 
then made an order allowing him assistance for the ensu- 
ing year as follows: One deputy at a salary of $700 a 
year, and one recording clerk at a salary of $600 a year; 
that the offices of county clerk and clerk of the district 
court were separated December-20, 1900; and that Janu- 
ary 8, 1902, the county clerk submitted to the county board 
a statement showing that he had paid $700 to his deputy 
and $161 to his recording clerk. In this connection you 
ask for an opinion in answer to the following question: 
Is the present county board bound by the action of the 


former board in making the allowances January 10, 1900, 
18 
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and is the county clerk entitled to credit for $161 paid for 
recording? | 

I am of the opinion that the present county board is 
bound by the action of the former board, and, that the 
county clerk, in his settlement, is entitled to credit for 
$161 paid by him for recording. 


Very respectfully, F. N. Prov, 
January 17, 1902. ' Attorney General. 


SrTatreE BANKS—INCORPORATION—REGISTRATION OF ARTI- 
CLES—CONSTRUCTION OF STATUTES. 


The rules of construction applicable to provisos in statutes apply 
also to exceptions, 


Exceptions and provisos in statutes should be construed with refer- 
ence to the immediately preceding parts of the clause to which 
they are attached, unless a contrary intention is evinced by the 
language of the lawmakers, 


Every banking corporation organized under the laws of the state 
should file its articles with the secretary of state for registration 


and pay the same fees exacted from other corporations for 
similar services. 


Hon. George W. Marsh, Secretary of State, Lincoln, Neb. 
Dear Str: Your favor containing the following inquiry 
has been received : 


Is it necessary for a banking organization incorporated under the 
laws of the state to file articles in the office of the secretary of state 


and pay the fee therefor, as is required in cases of other incorpora- 
tions? 


This question calls for an interpretation of the follow- 
ing provisions of section 126, chapter 16, Compiled Stat- 
utes : 


Every corporation, previous to the commencement of any business, 
except its own organization, when the same is not formed by legis- 
lative enactment, must adopt articles of incorporation and have them 
filed in the office of the secretary of state and recorded in a book 
kept for that purpose; and domestic corporations must also file with 
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the county clerk in the county where their headquarters are located, 
ereept mutual insurance companies, building and loan companies, 
loan and investment companies, and banking institutions, which shall 
be filed with the state auditor and state banking board. 


It will be observed that the first enactment of the sec- 
tion cited requires banking corporations to “adopt articles 
of incorporation and have them filed in the office of the 
secretary of state,” unless that enactment is limited by 
the phrase “except mutual insurance companies, building 
and loan companies, loan and investment companies, and 
banking institutions.” This phrase or exception does not 
limit the language which requires every corporation to 
“adopt articles of incorporation and have them filed in the 
office of the secretary of state,” but points out the do- 
mestic corporations which are not required to file their 
articles of incorporation with the county clerk in the 
county where their headquarters are located.” My reasons 
for this conclusion are as follows: The word “also” used 
in the. sentence, “domestic corporations must a/so file with 
the county clerk in the county where their headquarters 
are located,” indicates that the legislature intended to im- 
pose an additional requirement upon certain domestic 
corporations. That requirement is that such corporations, 
in addition to filing their articles with the secretary of 
state, must file them with the proper county clerk. This 
additional requirement could scarcely have been intended, 
therefore, as an exception to the preceding enactment re- 
quiring “every corporation” to file its articles with the 
secretary of state. 

That the exception in the statute does not limit the en- 
actment requiring “every corporation” to file its articles 
with the secretary of state is established by recognized 
rules of statutory construction. Exceptions and provisos 
are similar. They should be constructed with reference 
to the immediately preceding parts of the clause to which 
they are attached, unless a contrary intention is evinced 
by the language of the statute. (Sutherland on Statutory 
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Construction, secs, 222, 228; School District v. Coleman, 
39 Neb. 391.) In the present instance no contrary inten- 
tion is found in the language of the act. When the rules 
stated are applied to the exception in question, the excep- 
tion is applicable alone to domestic corporations,—the sub- 
ject of legislation immediately preceding it. Thus con- 
strued the statute means that domestic corporations,— 
except mutual insurance companies, building and loan 
companies, loan and investment companies, and banking 
institutions;—must file their articles of incorporation 
“with the county clerk in the county where their headquar- 
ters are located,” and therefore does not limit the enaet- 
ment that every corporation shall file its articles with the 
secretary of state. There being no exception to this en- 
actment, I am of the opinion that every banking corpora- 
tion organized under the laws of this state should file its 
articles with the secretary of state for registration and — 
pay the same fees exacted from other corporations for 
similar services, 


Very respectfully, I’. N. PROUT, 
January 21, 1902. Attorney General. 


SCHOOL PROPERTY—TAXATION, 


Land leased by a private individual to the Nebraska school for the 
deaf, and used exclusively for school purposes, is not subject to 
taxation for general purposes. 


Prof. R. E. Stewart, Superintendent of Nebraska School 
for the Deaf, Omaha, Neb. 

Dear Sir: I have the honor to acknowledge the receipt 
of your letter stating that you have an opportunity to 
lease for educational purposes a small tract of land ad: 
joining property of your institution. Your inquiry is as 
follows: 

Would land thus leased, and used exclusively for educational pur- 


poses by this institution, be exempt under the law from taxation, 
the title to the land being still in the name of private owners? 
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liulings of the supreme court make the solution of your 
question easy. In the recent case of Scott v. Society of 
Russian Israelites, 59 Neb. 571, the rule of law applicable 
was thus stated: 


Property used directly, immediately and exclusively for religious 
purposes is exempt from taxation, without regard to the question of 
absolute ownership. 


This rule applies to property used exclusively for educa- 
tional purposes as well as to property used for religious 
purposes. (Academy of Sacred Heart v. Irey, 51 Neb. 757; 
Omaha Medical College v. Rush, 22 Neb. 449; Watson v. 
Cowles, 61 Neb. 216.) 

I am therefore of the opinion that land leased to the 
Nebraska school for the deaf, and used by that institution 
exclusively for school purposes, will not be subject to tax- 
ation for general purposes during the time it is so used. 


Very respectfully, Fr. N. Prout, 
January 24, 1902. » Attorney General. 


County Boarp—Boarp or HraLtrH—EXPENSES—LIABIL- 
ITY OF COUNTY. 


The power of the county board to make and enforce rules to prevent 
the spread of contagious diseases includes the power to incur the 


expenses essential to such a purpose, 

Necessary expenses incurred by the county board in preventing the 
spread of contagious diseases in unincorporated territory are 
proper charges against the county and should be allowed as such. 


Hiram Chase, Esq., County Attorney of Thurston County, 
Pender, Neb. 
Dear Sm: Your favor asking the following question 
has been received : 
In absence of express statutory authority is the expense incurred 
for services and drugs in suppressing and preventing epidemic dis- 


eases a legal charge against the county and payable out of county 
funds? 
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At the recent session of the legislature the following law 
was enacted: 


That the county boards of the several counties shall have the 
power to make and enforce regulations to prevent the introduction 
and spread of contagious, infectious or malignant diseases into the 
unincorporated territory of the county and to make and enforce 
quarantine rules for that purpose, and establish a board of health. 
(Compiled Statutes, ch. 55, art. 7, sec, 5.) 


The legislature made no appropriation for the enforce- 
ment of this law, but power to carry out the purposes of 
the act was conferred upon county boards. Preservation of 
health and life is the object of the legislation quoted, and 
the power of the county board under the act is a’ police 
power. When an epidemic of smallpox breaks out it is the 
duty of the county board “to make and enforce regula- 
tions” to prevent the disease from spreading. When such 
regulations are properly adopted they have the force of 
law within the jurisdiction of the county board. (Blue 
vr. Beach, 50 L. R. A. [Ind.] 69.) The county board cannot 
enforce quarantine regulations and prevent epidemics 
from spreading without employing physicians and officers 
and buying necessary drugs. They cannot provide hos- 
pitals without incurring expenses. If the county board 
cannot provide for payment of expenses necessary to 
the proper exercise of the police power conferred upon it 
by the legislature then the statute creating such power was 
an idle enactment. This power was granted in order that 
it might be exercised for the benefit of the public. It was 
conferred upon a local board having control of the finances 
of the county, so that the purposes of the statute could be 
speedily carried into effect. 

The statute gives the board power to enforce its rules, 
and this includes the power to make necessary contracts 
and to incur expenses essential to the proper enforcement 
of the law. 

In the case of Elliott v. Kalkaska, 58 Mich. 452, the su- 
preme court of that state held that authority of a board of 
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health to “guard against smallpox” included the power to 
“contract for nursing patients and destroying infected 
clothing.” In that case the court used this language : 


The exigency of a pestilence will not wait for the convenience of 
parties, and measures must be prompt and effectual. The board of 
health must have power to make necessary contracts, and this in- 
volves all their terms, 


In Aull v, City of Lexington, 18 Mo. 401, the following 
rule was adopted: 


A city ordinance, giving the board of health a general supervision 
over the health of the city, was held to include the power to rent 
a building to be used as a hospital, to protect the city from the in- 
fection of cholera. 


That this is the correct rule see the following authori- 
ties: Town of Farmington v. Jones, 36 N. H. 271; Rae v. 
Mayor, 51 Mich. 527; Parker on Public Health and Safety, 
sec, 129. 

I am of the opinion that necessary expenses incurred in 
enforcing the “act to authorize county boards to make and 
enforce regulations to prevent the introduction and spread 
of contagious, infectious, and malignant diseases,” are 
proper charges against the county, and that the county 
board should allow claims for such expenses. 

I return herewith the claims which you were kind 
enough to enclose with your letter. 

Very respectfully, I’. N. Prout, 

‘January 27, 1902. Attorney General. 


COoUNTY—TREASURER—PAY MENT OF ASSISTANTS. 


Assistants of the treasurer of Gage county cannot lawfully receive 
their compensation from the general fund of the county, though 
the fees collected by the treasurer are insufficient to pay his 
assistants after retaining his own salary. 
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Hl. E£. Sackett, Esq., County Attorney of Gage County, 
Beatrice, Neb. 

Dear Str: I have the honor to acknowledge your tele- 

phonic communication which was in the following words: 


Under section 42, chapter 28, Compiled Statutes, is the county liable, 
and can the board of supervisors pay the clerks and assistants in the 
office of the county treasurer for their services out of the general 
fund of the county, when the fees actually collected and received by 
the county treasurer are not sufficient to pay said clerks and assist- 
ants, after the county treasurer has retained out of the fees of said 
office his salary of $3,000? 


The section cited fixes the limit of compensation of the 
county treasurer and other county officers. Part of the 
proviso applicable to the office of county treasurer of Gage 
county is in the following form: 

That in counties having over 25,000 inhabitants the county treas- 
urer shall receive the sum of $3,000 per annum and shall be furnished 


by the county commissioners the necessary clerks or assistants whose 
combined salary shall not exceed the sum of $2,400 per annum. 


Is this language limited by other provisos, in the same 
section, containing the following: 

But in no instance shall such officers receive more than the fees 
by them respectively and actually collected, nor shall any money be 
retained for deputy service unless the same be actually paid to such 
deputy for his services; and provided further that neither of the 
officers above named shall have any deputy or assistants unless the 
board of county commissioners shall, upon application, have found 
the same necessary, and the board of county commissioners shall 
in all cases prescribe the number of deputies or assistants, the time 
for which they may be employed, and the compensation they are to 
receive? 


This section has been three times construed by the su- 
preme court in eases from Gage county, with the result 
that provisions in the first proviso were held to be limited 
by provisions in the proviso following it. 

In Gage County v. Wilson, 38 Neb. 167, the first of 
these cases, Chief Justice MAXWELL said: 


The object of this statute was not to make the office of county 
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clerk, and other offices named, a salaried office, but to fix a limit in the 
amount received and retained, and require the excess to be paid into 
the county treasury. It provides for the appointment of certain 
deputies for each of the officers named and that the county board 
shall determine the number of deputies and amount of salary of each 
not to exceed the sum specified in the statute, The deputies, however, 
are to be paid out of the fees of the office, and not from the county 
treasury. The claim in this case is against the county, and in our 
view the county is not liable, as the salary of the deputy is to be 
paid by the principal out of the fees received by him in excess of the 
amount which he is to retain. 


The next case is Gage County v. Wilson, 38 Neb. 168, 
and the ruling is as follows: | 

The county judge, clerk, treasurer, and sheriff, where the fees 
exceed the amount fixed by statute, and are authorized to appoint 
a deputy or deputies, may, in addition to their own salary, retain 
from the fees of their respective office “such amount as may be neces- 
sary to pay the salaries of such deputies or assistants as the same 
shall be fixed by the county board; but in no instance shall such 
officers receive more than the fees by them respectively and actually 
collected, nor shall any money be retained for deputy services unless 
the same be actually paid to such deputy for his services.” The 
county is not liable for the deputy’s salary. It is to be paid out of 
the fees of the particular office. 


Following the same construction it was held in the later 
case of Wolfe v. Kyd, 46 Neb. 292, that the sheriff of Gage 
county was not liable to his deputy for payment of the 
latter’s salary, but that such salary was payable out of the 
fees earned and collected. 

The limit of the treasurer’s compensation is fixed by the 
same proviso which limits the compensation of the county 
officers mentioned in the three cases cited. It was held in 
all those cases that the second proviso quoted herein was a 
limitation upon the first proviso in the section. It follows 
therefore that the construction adopted in the cases cited 
apply with the same force to the county treasurer and his 
assistants as it does to the officers mentioned in those cases. 
That the construction of the statute in its application to 
the county clerk’s office was intended to apply also to the 
other offices mentioned in the section is apparent from the 
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language used in the opinion in the case first cited. “The 
object of this statute,” said the chief justice, “was not to 
make the office of county clerk, and the other offices 
named, a salaried office, but to fix a limit in the amount 
received and retained, and require the excess to be paid 
into the county treasury.” He further said: “The depu- 
ties, however, are to be paid out of the fees of the office, 
and not from the county treasury.” 

Though it was admitted by Irving, C. in Wolfe v. Kyd, 
46 Neb. 294, that the construction of the statute was “sur- 
rounded with difficulty,” he followed the earlier cases, and 
I think the county board should do likewise. It was the 
evident intention of the legislature that the county offi- 
cers mentioned in said section should be self-supporting. 

I am of the opinion that the assistants in the office of 
the treasurer of Gage county cannot lawfully receive their 
compensation from the general fund of the county, though 
the fees collected by the treasurer are insufficient to pay 
his assistants after he has retained his own salary. 


Very respectfully, F. N. Prout, 
January 28, 1902. Attorney General, 


Boarp OF HEALTH—MAINTAINING PATIENTS IN: QUARAN- 
TINE—EXPENSES—LIABILITY OF COUNTY. 


Enforcement of rules relating to public health is not dependent upon 
the willingness or ability of a private individual to pay the ex- 
pense incurred by the board of health in keeping him isolated 
in a county hospital. 


Where public necessity requires the county board to isolate a small- 
pox-patient and to detain him in a hospital, the county is liable 
for the expenses incurred in providing him with food and care. 


The county is not liable for the expense of caring for or maintaining 
a smallpox-patient, where he is quarantined in his own house, is 
attended by physicians and nurses employed by himself, and is 
supplied with the necessaries of life according to his own 
ordering. 
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C. O. Brown, Esq., County Attorney of Garfield County, 
Burwell, Neb, 
DrAR Sik: I have the honor to acknowledge the follow- 
ing request for an opinion: 


[ would like to have an opinion from your office on this question: 
To what extent is a county liable for the expenses incurred by a 
patient under quarantine for smallpox? For instance, if a county 
quarantine a person for smallpox, must it bear all expenses while 
the quarantine lasts? 


The authority of the county board in relation to public 
health is derived from section 5, article 7, chapter 55, Com- 
piled Statutes. That act is in the following language: 


That the county boards of the several counties shall have the 
power to make and enforce regulations to prevent the introduction 
and spread of contagious, infectious or malignant diseases into the 
unincorporated territory of the county, and to make and enforce 
quarantine rules for that purpose, and establish a board of health. 


The power conferred by this statute upon the county 
board to make and enforce rules is a police power relating 
to an essential function of government. Protection of 
health and life is the object of the legislation. Enforce- 
ment of rules relating to matters of such vast importance 
to the public should not be made to depend upon a private 
individual’s willingness or ability to pay the expenses es- 
sential to the enforcement of such rules. The county 
board has power to make and enforce rules for the protec- 
tion of public health without reference to the wishes or 
financial ability of individuals. The statutory power of 
the board to make and enforce rules includes the power to 
make necessary contracts and to incur expenses essential 
to the proper enforcement of the law. (Filiott v. Kal- 
kaska,58 Mich. 452; Aull v. City of Lexington, 18 Mo, 401; 
Town of Farmington v. Jones, 36 N. H. 271; Rae v. Mayor, 
51 Mich. 527.) 

Where public necessity requires the county board to 
isolate a smallpox-patient against his will and to detain 
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him in a hospital, the county is liable for the necessary 
expenses incurred in providing him with food and care. 
In discussing the authority of health officers and the 
liability of municipalities for expenses incurred by boards . 
of health, the supreme court of New Hampshire said: 


The authority to provide a suitable house, confine infected per- 
sons within it, and make reasonable regulations to prevent communi- 
cation with the occupants, carried with it the authority to take neces- 
sary measures for carrying into ‘effect the regulations established 
by them, and to make the defendants liable for the necessary ex- 
pense. Having power to compel the confinement of infected persons 
and prevent their communication with others, and having exercised 
that power, it became their duty to provide for the wants of those 
confined there. They could not shut them out from communication 
with their friends and with the world, and deprive them of any 
means. of obtaining assistance, and at the same time lawfully 
withhold necessary support and care. They could not establish 
a hospital without ordinary hospital accommodations, and they 
could not make the hospital a place of involuntary confinement and 
escape the duty of supplying the reasonable wants of those who, by 
confinement and seclusion, were prevented from applying to anyone 
else for relief. They could not furnish relief against the will of those 
confined, and afterward recover the expense of them, or of those 
liable in law to support them. (Labrie v. Manchester, 59 N. H. 120.) 


Under the statute quoted herein and the principles of 
law applicable the county is liable for expenses incurred in 
treating and caring for a smallpox-patient during the time 
he is involuntarily isolated from others and detained in a 
hospital which is under the control, management and care 
of the county board. 

The rule is different, however, where one is quarantined 
in his own house, is attended by physicians and nurses 
employed by himself, and is supplied with the necessaries 
of life according to his own ordering. In such a case the 
county is not liable for the expenses of caring for or main- 
taining the person thus quarantined. (Parker on Public 
Health and Safety, sec. 128.) | 

Very respectfully, F. N. Prout, 

January 28, 1902. Attorney General. 
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CoUuNTY BaarD—ALLOWANCE OF CLAIM—RECONSIDERATION, 


A county board, upon notice to interested parties, may once recon- 
sider an unexecuted order of a former board in allowing or dis- 
allowing a claim against the county. 


W. A. Deary, Esq., County Attorney of Franklin County, 
Bloomington, Neb, 
Dear Str: I have the honor to acknowledge the follow- 
ing Inquiry: 
Can the present county board of Franklin county lawfully recon- 


sider an order of last year’s board in allowing or disallowing a claim 
against the county? 


My predecessor answered a similar question as follows 

(Smyth's Opinions, 1897-1898, p. 201) : 
” 

Ido not understand that one county board has the right to re- 
consider and disallow a claim that has been allowed by a prior 
board. If the prior board had the right to consider the claim and 
allow or disallow it, then such action amounts to an adjudication of 
the claim, and a subsequent board cannot reconsider the matter and 
reject the claim. See Stenberg vr. State, 48 Neb. 290; State o. Alerander, 
14 Neb. 280, 


It is apparent that the writer of the foregoing opinion 
overlooked a pertinent statute and two decisions which are 
upplicable to the question presented, The statute fol- 
lows: 


The provisions of this subdivision shall not be so construed as to 
prevent the county .board from once reconsidering their action on 
any claim upon due notice to parties interested. (Compiled Statutes, 
ch. 18, art. 1, sec. 40.) 


In State v. Baushausen, 49 Neb. 564, this statute was 
assailed on the ground that it was an invasion of the pro- 
vince of the courts—that the courts and not the legislature 
should construe statutes. The objection to the statute was 
held to be without merit, and the purpose of the enactment 
was stated by the court as follows: 


‘Tt is manifest that it was the intention to give power and authority 
to a county board to once reconsider its action upon a claim against 
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a“ county upon notice to parties interested. Any other interpreta- 
tion of the section would make its provisions entirely meaningless 
and nugatory, 


This ruling was followed in the recent case of Dean v. 
Saunders County, 55 Neb. 759. In the latter case it was 
shown that the county board of Saunders county disal- 
lowed a claim in June 1893. This action was reconsidered 
in September 1894, and the claim allowed. In speaking of 
such reconsideration the court by SULLIVAN, J., said: 


The power of the commissioners to reconsider the order made by 
them in June of the previous year is denied, but the case of State rv. 
Baushausen, 49 Neb, 558, is a direct authority to the effect that such 
action was authorized and valid, 


Under the statute quoted and the decisions cited IT am 
of the opinion that the present county board may recon- 
sider an unexecuted decision rendered last vear by the 
board, as then constituted, in allowing or disallowing a 
claim against the county, notice to interested parties, how- 
ever, being essential. 


Very respectfully, I, N. Prout, 
February 1, 1902. Attorney General. 


CouNTY TREASURER—COM MISSION ON T°INES, 


The county treasurer is not entitled to commissions on fines and 
license moneys. 


R. P. Anderson, Esq., County Attorney of Seward County, 
Seward, Neb. 

Dear Sir: I have received your letter in relation to a 
county treasurer’s right to retain commissions on fines and 
license moneys which come into his hands, 

I think this question has been settled by two decisions 
of the supreme court. The fees of the county treasurer are 
fixed by section 20, chapter 28, Compiled Statutes. This 
section allows him certain fees “on all moneys collected 
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by him.” In Taylor v. Kearney County, 35 Neb. 381, it 
was held that the words, ‘‘on all moneys collected by him,” 
refer solely to such taxes as he has collected from the tax- 
pavers, If the words quoted refer solely to such taxes as 
the county treasurer has collected from the taxpayers, then 
they have no application to fines and license moneys, and 
the county treasurer is not entitled to commission on such 
funds. The case cited was followed in Stoner vr. Aeith 
County, 48 Neb. 279. 3 

I am therefore of the opinion that the county treasurer 
is not entitled to commission on fines and license moneys. 


Very respectfully, F. N. Prout, 
February T, 1902. Attorney General. 


STATUTES—VoIp PARTS—AMENDMENTS—TITLES—INDUS- 
TRIAL STATISTICS—DUTY OF ASSESSORS—COoOM- 
PENSATION—MANDAMUS. 


A legislative enactment relating to an employment bureau may be 
declared void without affecting in the same statute a provision 
requiring assessors to collect statistics, the latter having no con- 
nection with the employment bureau. 


An amendment of a statute is not invalid because the amended act 
was described in the amendment as particular sections of “Cob- 
bey’s Consolidated Statutes.” 


The legislature may insert in an act all provisions comprehended 
within the objects and purposes of the act as expressed in the 
title. 


Under a title to amend a particular statute to which proper refer- 
ence is made the legislature may insert any provision which is 
germane to the original act. 


In amending “an act to provide and continue a bureau of labor and 
industrial statistics and define the duties of its officers,” the 
legislature may impose upon assessors the duty of collecting in- 
dustrial statistics. 


It is the duty of township and precinct assessors to collect industrial 
statistics for the state bureau of labor. 


Failure to perform an official duty imposed by statute cannot be 
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justified on the ground that no provision has been made for com- 
pensating the officer for services. 


Assessors may be compelled by mandamus to collect industrial statis- 
tics.* 


Cyrus BE. Watson, Esq., Deputy Commissioner of Labor, 
Lincoln, Neb. 

Dear Sir: I have your favor requesting the opinion of 
this office on the validity of the labor law as amended in 
1897 (Compiled Statutes, ch. 39b) and on the duty of as- 
sessors to collect industrial statistics in case the act is 
valid. 

The duty of assessors to collect industrial statistics is 
imposed by chapter 39, Session Laws of 1897. The pro- 
visions of the statute relating to this subject are as fol- 
lows: 


At the time of the assessment of property for taxation for county 
and state purposes, it shall be the duty of the township and pre- 
cinct assessors to enroll the names of all persons over 21 years of 
‘age in their respective townships or precincts, together with their 
several occupations; if farmers or manufacturers, the products of 
their several farms or factories during the past year, and if wage- 
workers, the time they have been employed during the past year 
and the wages they have received for the same. It shall be the 
duty of the county clerks on or before the first day of July in each 
year, to forward a summary of such reports of their respective 
counties to the state hureau of labor. The deputy commissioner 
of labor shall compile said reports and shall embody them in his 
biennial report to the governor. (Compiled Statutes, ch. 39), sec. 7.) 


This section is an amendment of section 7, chapter 47, 
Session Laws 1887, appearing in Cobbey’s Statutes of 1895 
as section 2068. The title of the amendatory act is as 
follows: 


An act to amend sections 2066 and 2068, and to create a new sec- 
tion to be numbered 2071, of Cobbey’s Consolidated Statutes of 
Nebraska, 1893, and to repeal sections 2066 and 2068 as they now 


stand. (Session Laws, 1897, ch. 39, p. 247.) 


— es 


*May §, 1902. e supreme court, in State, ex rel. Watson, v, Eskew, 
90 N. W. 629, granted a peremptory writ of mandamus to compel re- 
spondent, an assessor, to collect industrial statistics. 
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In determining whether this title is sufficient for the 
purpose of an amendment to section 2068 it is unnecessary 
to consider whether a new section could be created under 
such a title, for the reason that the new section created 
and numbered 2071 relates to a free employment bureau, 
and may be declared void without affecting the validity of 
section 2068 requiring assessors to collect statistics. These 
sections are not so connected as to make section 2071 es- 
sential to the validity of section 2068. It cannot be said 
that the passage of one section was the inducement for the 
passage of the other. It is perfectly clear from the lan- 
guage of both sections that the information to be fur- 
nished by the assessors under section 2068 is not furnished 
for the benefit of the employment bureau created by sec- 
tion 2071. Such information is for the purposes of carry- 
ing out the objects of the original act. Without question- 
ing the validity of section 2071, it is apparent that it may 
fall without taking with it section 2068. The unconstitu- 
tionality of a portion of a statute does not invalidate the 
remainder where the difference parts are separable, and the 
void portion was not the inducement to the passage of the 
valid part.. (State vr. Stewart, 52 Neb, 243.) - 

Under the title quoted it was competent for the legisla- 
ture to amend section 2068. Reference to the sections in 
Cobbey’s Statutes does not invalidate the title. There is 
no doubt as to what statute the legislature intended to 
amend. In Dogge v. State, 17 Neb. 143, the court said: 


Objection is made to the title of the act of 1885, which is as fol- 
lows: “An act to amend section 4 of chapter 55 of the Compiled 
Statutes of Nebraska.” Chapter 55 of the Compiled Statutes of 1881 
is the act to regulate the practice of medicine in the state of Ne- 
braska, approved March 3, 1881, and while the subject-matter was 
arranged and the chapters numbered by the compiler and not by the 
legislature, yet it is sufficiently definite to show what was intended, 
All that the law requires is that the amendatory statute shall be 
definite and certain as to the statue amended. This may be accom- 
plished as well by designating the chapter in the Compiled Statutes 
as by referring to the act by its title. The legislature alone decides 

19 
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upon the title of an act or amendment thereto, and the act will not 
be declared unconstitutional unless it is clearly so, 

It is clear, under the rulings of the supreme court, 
that the title was sufficient for the purpose of the amend- 
ment requiring assessors to collect statistics, Under a 
title to amend a particular statute to which proper refer- 
ence has been made the legislature may insert any pro- 
vision which is germane to the original act. (Henry v. 
Ward, 49 Neb. 396.) Under the title of the amendatory 
act the legislature properly inserted a provision requiring 
assessors to collect statistics. Such a provision could law- 
fully have been inserted in the original act. The original 
act, or the act amended in 1897, was enacted under the fol- 
lowing title: 

An act to provide and continue a bureau of labor and industrial 
statistics and detine the duties of its officers, (Session Laws, 1887, 
ch. 47, p. 470.) 

A bureau of industrial statistics would be a strange in- 
stitution. without statistics or the means of providing 
statistics. The collecting of statistics was one of the chief 
concerns Of the legislature in enacting the law. The 
method provided by the original act was not effective, and 
in 1897 the legislature by amendment provided a different 
method. In the title to the amendatory act it was un- 
necessary to declare a purpose to impose additional duties 
upon assessors, since the title of the original bill was sufti- 
cient to cover that subject. “No bill shall contain more 
than one subject, and the same shall be clearly expressed 
in its title,” is the language of the constitution, This pro- 
vision does not make titles the chief concern of lawmakers. 
The main purpose of a title is to indicate the subject of 
legislation. The legislature may insert in an act all pro- 
visions “comprehended within the objects and purposes of 
the act as expressed in its title.” (Affholder v. State, 51 
Neb. 91; Kansas City & O. R. Co. v. Frey, 30 Neb. 790; 
State v. Cornell, 50 Neb. 526; Paxton v. Irrigation Co., 45 
Neb. 884; Poffenbarger v. Smith, 27 Neb. 791; Nebraska 
Loan & Building Ass'n v. Perkins, 61 Neb. 254.) 
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The adjudications of the supreme court in construing 
the constitutional provision relating to titles to bills 
justify the conclusion that the legislature, under the title, 
“An act to provide and continue a bureau of labor and 
industrial statistics and define the duties of its officers,” 
had power to impose upon assessors the duty of collecting 
such statistics. Having such power, they also had power 
to impose such duties by an amendment to the original 
act, | ; 

Section 11, article 3 of the constitution, contains this 
provision : 

No law shall be amended unless the new act contain the section or 


sections so amended and the section or sections so amended shall be 
repealed. 


It cannot be successfully urged that the amendment in 
question violates this provision of the constitution. The 
new act contains the sections amended and the sections 
amended are repealed. The title of the amendatory act 
already quoted shows that it was the intention of the legis- 
lature to repeal sections 2066 and 2068 as they appear in 
Cobbev’s Statutes of 1893. The repealing clause of the 
act is as follows: “Sections 2066 and 2068 are hereby re- 
pealed.” The title points out the sections as they appear 
in Cobbev’s Statutes, and the title is part of the statute 
itself. (State v. Burlington & M. R. Co., 60 Neb. 741.) 
The title, repealing clause and amendment make it clear 
bevond dispute what sections were amended and what sec- 
tions were repealed. In Fenton v. Yule, 27 Neb. 758, the 
supreme court said: 

Although there be apparent confusion in the application of an 
amendatory act of the legislature to provisions sought to be amended 
or repealed, held, that where the intention of the legislature, within 
constitutional limits, is not doubtful, and the amendatory act not 


incongruous with the title and purview of the amended statute, the 
amendment is valid. 


The amendment is not void because additional duties 
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are imposed upon assessors without provision for addi- 
tional compensation. In State v. Meserre, 58 Neb, 453, the 
court said: 


A public officer must perform every service required of him by 
law, and he must look to the statute for his compensation. If it . 
provides none, then the services are gratuitous, (State vr. Silrer, 9 
Neb. 85; Bayha cv. Webster County, 18 Neb. 131; Adams County vr. Hunter, 
78 la. 321; Decatur vr, Vermillion, 77 U1. 315; Trowp cr. Morgan County, 109 
Ala. 162; Sampson v. Rochester, 60 N, H. 477.) 

A_ person accepting a public office takes it with its burdens, and 
whenever those become insufferably oppressive he may resort to 
that excellent and adequate remedy which a wise legislative fore- 
sight has provided, viz., a letter of resignation addressed to the 
proper authority. ' 


I am therefore of the opinion that assessors who refuse 
to collect industrial statistics may be compelled by man- 
damus to do so, 


Very respectfully, FF. N. Prout, 
February 25, 1902. Attorney General. 


LABOR TAX—NOTICE—RELEASE OF LIEN, 


Failure of a road overseer to notify a person to work out his labor 
tax does not release him from payment of the same nor dis- 
charge the lien thereof. 


J.-A. Douglas, Esq., County Attorney of Rock SGUaty, 
Bassett, Neb, 


Dear Sir: I have your favor of recent date calling our 
attention to section 79, chapter 78, Compiled Statutes for 
1901, which is an amendment of section 79, chapter 78, of 
the Compiled Statutes for 1899. The amended section is 
the same as the original one with this exception: The 
proviso which released the tax unless the tax-payver had 
been warned to work by the overseer as provided in the 
old law, is omitted in the new law. The amended section 
was approved March 15, and became operative June 15, 
1901. You state that some persons in your county were 
not warned last vear to work out their labor tax and re- 
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quest our opinion whether or not they are released from 
paving the tax. 

In reply thereto 1 beg to say that in my judgment the 
tax is not discharged by the failure of the overseer above 
mentioned. It can only be discharged in two ways,— 
either by labor or money. 

It was held in Burlington & M. R. R. Co. v. Lancaster 
County, 4 Neb. 203, in discussing a similar provision of 
an old law which required the road supervisor to warn out 
landowners, that in the event of the failure to give the 
warning as required by law and the owner's failure to offer 
to work out his labor tax, then the same was a lien on the 
land and could only be discharged by payment in money. 
I think this case is decisive of your question. 

Very respectfully, I’. N. Prout, 

March 7, 1902. 3 Attorney General. 


COUNTIES—SINKING IF UND—INVESTMENTS, 
The county board in investing the sinking fund has no authority to 
pay a premium on registered county warrants. 
The county board has no authority to invest its sinking fund in the 
redemptioh of unmatured county bonds at a premium. 
Herman Aye, Esq., County Attorney of Washington 
County, Blair, Neb. 
Dear Sir: IT have your favor of the 4th instant, in 
which you submit for our opinion the following questions: 
1. Has the county board authority to invest its sinking fund in 
the purchase of registered county warrants at a premium? 
2. Has the county board authority to invest its sinking fund in the 
redemption of its unmatured bonds at a premium? 

In reply vou are respectfully advised that in our opinion 
there is no authority of law for the payment of a premium 
by the county in either of the investments above men- 
tioned. 

Very respectfully, I". N. Prout, 

March 12, 1902. : Attorney General. 
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VILLAGE—LIBRARY FUND—TAXATION. 


The board of trustees of the village of Nelson has power to levy a 
tax to create a library fund. 


Ii. D. Brown, Esq., County Attorney of Nuckolls County, 
Nelson, Neb. 

Dear Str: I have your favor of recent date, requesting 
the opinion of this office as to whether or not the board 
of trustees of the village of Nelson has the power to levy 
a tax for library fund. 

In reply I beg to say that section 1, chapter 49, Com- 
a tax for a library fund. 

The city or town council of each incorporated city or town shall 
have the power to establish and maintain a public library and read- 
ing room free for use of the inhabitants of such city or town, and 
may levy a tax of not more than two mills on the dollar annually, to 


be levied and collected in like manner as other taxes of said city or 
town, and to be known as the library fund. 


In my judgment the above provision applies to incor- 
porated villages. I do not think there is any doubt of the 


power of the village board of trustees to proceed under this 
law for the purposes therein specified. 


Very respectfully, F. N. Prout, 
March 12, 1902. Attorney General. 


CouNTY JUDGE—VACANCY—APPOINTMENT. 


Where a vacancy in the office of county judge occurs more than thirty 
days prior to a general election and the unexpired term exceeds 
one year, the county board may appoint a competent person to 
fill the office until a successor can be elected at the next general 
election. 


R. P. Anderson, Esq., County Attorney of Seward County, 
Seward, Neb. 
Dear Sir: I have the honor to acknowledge the follow- 
ing inquiry: 


Our county judge died a day or two ago, and the question presents 
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itself: How is the vacancy to be filled,—by special election or by 
appointment by the county board of supervisors until the next gen- 
eral election? 


Section 107, article 1, chapter 26, Compiled Statutes, 
provides, among other things: 

Vacancies occurring in any state, judicial district, county, precinct, 
township, or any public elective office, thirty days prior to any 
general election shall be filled thereat. Vacancies occurring in the 
oftice of county judge or justice of the peace shall be filled by elec- 
tion, but when the unexpired term does not exceed one year the 
vacancy shall be filled by appointment, as provided in section 105. 


Section 103, article 1, of the same chapter provides: 


Vacancies shall be filled in the following manner: * * * In 
county and precinct offices, by the county board. 


In the present instance the unexpired term exceeds one 
vear, and the vacancy occurred more than thirty days 
prior to a general election. Section 107, already cited, 
requires, therefore, that the vacancy shall be filled by elec- 
tion. I am unable to find any statute which authorizes 
the calling of a special election to fill the vacancy in the 
office of county judge, and I am convinced that no such 
authority exists. The legislature intended to make pro- 
vision for the filling of all vacancies in office. That body 
having made no provision for calling a special election to 
elect a county judge, in case of a vacancy in that office, I 
am of the opinion that the county board, under section 
103, article 1, chapter 26, Compiled Statutes, has power 
to appoint a competent person to fill the office until a sue- 
cessor can be elected at the next general election, as re- 
quired by section 107, article 1, of the election law. 

Very respectfully, EF. N. Prout, 

March 12, 1902. Attorney General. 
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PoarMacy LAW—VIOLATIONS. 


It is unlawful for a person who is neither a registered pharmacist nor 
a physician to compound or dispense drugs, poisons, or medicines, 


Charles L. Stillman, Esq., Chairman of Committee on 
Violations of Pharmacy Law, Columbus, Neb. 

Dear Sir: I have received vour recent letter stating 
that a concern in Omaha is engaged in aay, ‘ebro ng and 
selling a tonic for the hair and that the concern represents 
the tonic will cure dandruff, will prevent the hair from 
falling out, and will “make the scalp healthy.” In this 
connection you inquire whether the concern is violating 
the pharmacy law. 

The facts stated in your letter do not justify the con- 
clusion that the pharmacy law is being violated. I infer, 
however, that the promoters of the enterprise are not 
registered pharmacists or physicians and that they are 
compounding or dispensing drugs, poisons, or medicines. 
If these inferences are correct, the persons mentioned may 
be punished under the pharmacy law. Under sections 8 
and 9, article 3, chapter 55, Compiled Statutes, one who 
is not a registered pharmacist or physician cannot law- 
fully “compound or dispense drugs, poisons, or medicines 
of any kind.” If the tonic is a drug, poison, or medicine, 
and the persons who compound and sell it are not regis- 
tered pharmacists or physicians, they are liable to the 
penalties imposed by section 8 of the pharmacy law. 


Very respectfully, F. N. Prout, 
March 13, 1902. Attorney General. 


CRIMINAL PROSECUTIONS—CosTts—LIABILITY OF COUNTY. 


In a case where a juvenile offender is convicted of grand larceny, the 
county should pay the costs. 


Where a juvenile offender is convicted of petit larceny the county is 
not liable for the costs unless they can be paid from the fund 
created under section 541, Criminal Code, relating to costs. 
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Costs cannot be taxed to the complaining witness in a case where a 
juvenile offender is convicted, 
Jesse T. Parker, Esq., County Attorney of Howard County, 
Nt. Paul, Neb. 

Dear Sir: IL have your favor of recent date in which 
vou request the opinion of this office on the question of 
liability for costs made in the prosecution of juvenile 
offenders under chapter 75, Compiled Statutes. In reply, 
you are respectfully advised that such prosecutions are in 
their nature criminal and liability for costs incurred there- 
under is fixed by the Criminal Code. 

If the change is a felony, the county is liable for the 
costs; if a misdemeanor, the county is not liable except 
as provided in section 541 of the Criminal Code. The com- 
plainant can only be held for costs when the complaint is 
made without probable cause, and is dismissed as provided 
in section 287 of the Criminal Code. 

You do not say whether the boy, tried in the district 
court of vour county some time ago, was convicted of grand 
or petit larceny. If he was convicted of the greater offense, 
the county should pay the costs. If he was convicted of 
petit larceny, then the county is not liable unless there is 
an excess in the county treasury, as provided in said sec- 
tion 541. In either event, there having been a conviction, 
the costs were properly taxable to the defendant, and not 
to the complaining witness, 

Very respectfully, 
I’. N. Prout, Attorney General. 

March 13, 1902. By Norris Brown, Deputy. 


PARSON AGES—TAXATION, 
Parsonages are taxable though used in part for religious purposes. 
Charles H. Denney, Esq., County Attorney of Jefferson 
County, Fairbury, Neb. 


Dear Sir: I have received your recent favor inquiring 
whether parsonages are subject to taxation. 
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‘The constitution (art. 9, sec. 2) and the statutes of this 
state exempt from taxation property used exclusively for 
religious purposes, but the courts of this country have 
uniformly held that parsonages are not exempt from tax- 
ation under such provisions. Such property is therefore 
subject to taxation, and this is the rule, though a portion 
of a parsonage is used for religious purposes. (St. Peter's 
Church v. Scott County, 12 Minn. 395; Hennepin County 
v. Grace, 27 Minn. 503; St. Mark’s Church v. Brunswick, 
78 Ga. 541; Gerke v. Purcell, 25 O. St. 229; State v. Actell, 
41 N. J. L. 117; State v. Lyon, 32 N. J. L. 360; Methodist 
Episcopal Church v. Ellis, 38 Ind. 3; First Presbyterian 
Church v. New Orleans, 30 La. Ann. 259; Ramsey County 
vr. Church, 45 Minn. 229; St. Joseph’s Church v. Assessors, 
12 R. I. 19.) 

Very respectfully, F. N. Provt, 

March 13, 1902. . Attorney General. 


HOME COMPANIES—COMPENSATION—CONTRACTS—PUBLIC 
POLICY—FORFEITURE OF INVESTMENTS—INTEREST 
—LOTTERIES. 


One-fourth of an investment for services of an investment company 
is unconscionable, where the investment is made without security 
and the services are an injury rather than a benefit. 


It is unlawful for a corporation to conduct an investment enterprise 
on a plan which will inevitably result in a collapse and in a loss 
to many investors. 


The operation of an investment scheme which makes the promises of 
the investment corporation impossible of fulfillment is contrary 
to public policy and unlawful. 


A scheme by a corporation to evade the banking laws and the statute 
regulating building and loan associations is unlawful. 


Agreements by investors in a home-buying scheme to do away with 
the statute relating to the descent of property and to disinherit 
their children are illegal. 


Public policy forbids abuse of the fiducial relation existing between 
principal and agent, 
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A lottery is a scheme for the distribuiion of prizes by chance, where 
a consideration is paid for the chance to share in the distribution. 


The use of money without interest may constitute the element of 
prize essential to a lottery. 


A scheme for numbering alleged investment contracts in numerical 
order as applications are received by the promoters contains the 
element of chance, where the contracts are identical in form, 
but of unequal value owing to difference in numbers, 


i. Royse, Esq., Secretary of State Banking Board, Lin- 
coln, Neb, 

DEAR Stk: In reply to your letter relating to the nature 
and status of the Nebraska Home Company of Omaha and 
asking what action the state banking board should take in 
regard to that concern, I submit the following: 

The Nebraska Home Company was incorporated under 
the laws of Nebraska, December 6, 1901, by Barton Smith, 
Hendrick Master and C. H. Munson. The nature of the 
enterprise is stated in the articles of incorporation as fol- 
lows: 

The nature of the business to be transacted shall be a genera) real 
estate business, to-wit, the assisting of its patrons in purchasing and 
selling real estate, the renting and collecting rents thereupon, mak- 
ing and securing loans, and making contracts relating to real estate, 
and buying and selling of options on real estate, making contracts 
for remuneration for said services, and generally to do and perform 


such things as are necessary and proper for the carrying on of its 
business. 


In a printed circular the purpose of the company is thus 
stated : 

Nebraska Home Company has been organized for the purpose of 
providing homes of moderate cost upon a plan embracing wider co- 


operation than that in vogue with building societies hitherto occupy- 
ing this field. 


The purposes of the Nebraska Home Company in “the 
assisting of its patrons” and the obligations of the “pa- 
trons” themselves are further disclosed by a contract be- 
tween each “patron” and the Nebraska Home Company. 
In this contract the “patron” is called the “holder” and 
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the Nebraska Home Company is called the “company.” 
The contract also embodies the scheme of the promoters 
of the enterprise, and ifs essential features may be briefly 
summarized as follows: All contracts are numbered in 
regular numerical order as applications are received. 
Each holder who applies for a contract must pay the eom- 
pany $3 for its services “in registering and issuing each ap- 
plication and contract.” Each holder is required to pay 
to the company at Omaha $1.35 a month until his contract 
“matures.” Out of each monthly instalment of $1.35, the 
company retains 35 cents for its services and deposits $1 
in an Omaha bank or trust company, “in a fund to be 
known as a ‘home fund.’” After “maturity” of a contract 
the holder thereof is required to pay to the company $5.35 
4 month until his payments to the “home fund” amount to 
$1,000. Out of each monthly instalment of $5.35 the com- 
pany retains 35 cents for its services, and deposits $5 in 
the home fund. <A holder is permitted to sell his contract 
to a “satisfactory and reliable assignee” upon paying the 
company for its services a $2-assignment fee. In case a 
holder cannot sell his contract and fails to make his pay- 
ments he is obligated to permit the secretary of the com- 
pany to sell his contract for him for $1, and the amount 
realized from the sale, in excess of the $1, is retained by 
the company for its services in making the sale. When 
the holder of a matured contract selects a home he must 
pay an attorney for making an examination of the title. 

The principal agreements relating to the maturity of 
contracts are as follows: 

This contract shall be deemed to be matured within the meaning 
hereof when there shall be, over and above what is required to be 
paid out on the contracts of lower serial number than‘ this contract, 
either, first, an income of $50 per month due said home fund from 
contract holders; or, second, an amount of money in said home fund 
which, when added to the income so due from contract holders for a 
period of 20 months, will equal $1,000, 


When this contract matures, the company agrees on each and every 
month thereafter, for 20 months, to pay out of the said home fund 
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the sum of $50, in assisting the holder to purchase a home, to pay off 
a mortgage on home owned by the holder, or to erect a dwelling- 
house on a lot belonging to the holder, as said holder may prefer. 

It is understood and agreed that the holder shall select property 
of the value of $1,000, on the basis of said payments thereon of 350 
per month, and thereupon the company shall immediately proceed 
to investigate title and value of the property, and, as soon as pos- 
sible, notify the holder of its approval or disapproval of the holder's 
selection. 


When the company approves the selection of a home, it 
must “cause it to be purchased” and must put the holder 
in possession, 

In an investigation of the character of the contract in 
question the first inquiry suggested is: Can the company 
under its charter lawfully exact from holders the compen- 
sation which they are required to pay for its services? 
The services to be performed by the company for a holder 
who keeps his agreements amount to little more than 
this: It receives and numbers an application and issues 
a printed contract. It takes for a time from the holder 
of the contract $1.35 a month, keeps 35 cents out of each 
instalment, and puts $1 in a bank for a home fund. After 
“maturity” of a contract the company takes from the 
holder $5.85 a month, keeps 35 cents out of each instal- 
ment, puts $5 in a bank for the home fund, and pays the 
holder out of the home fund $50 a month for 20 months 
to be used in buying a home. The company agrees to per- 
form another service. If the holder of a matured contract 
should be able to find a home which the owner is willing 
to sell on credit for $1,000, in 20 monthly instalments, and 
take as security the promises of certain contract-holders 
to pay certain monthly instalments into the home fund of 
the company and a junior lien on the property purchased, 
then and in that event, the company has bound itself to 
“immediately proceed to investigate title and value of the 
property, and, as soon as possible, notify the holder of its 
approval or disapproval of the holder's selection.” In 
case the selection of a home is approved the company 
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agrees to “cause it to be purchased” and to put the pur- 
chaser in possession. The company does not agree to find 
a person who is willing to sell a home on the terms named. 
It does not agree to examine an abstract of title at its own 
expense in the event that a holder will be able to buy a 
home on such terms, but requires the holder to pay an 
attorney for examining the abstract. The capital stock 
of the company is no protection to the holder, and is not 
pledged to secure any obligation of the company to a 
holder. The treasurer of the company is required to give 
a bond, but in it he obligates himself to discharge faith- 
fully his duties to the company, without reference to the 
obligations of the company to the holders. 

A thorough investigation of the scheme of the company 
will disclose that its services will be an injury to most of 
the holders, rather than a benefit. The value which it 
places on its services is wholly fictitious. Under the prac- 
tical operation of the scheme in question a holder will be 
required to pay $70 for services amounting to little more 
than taking in $1,070 and paying out $1,000. An agree- 
ment to pay such enormous compensation for the question- 
able services described is unconscionable. Of somewhat 
similar compensation for services of like nature, Judge 
Grosscup, United States district judge for the southern 
district of Illinois, said: 


That is plunder of the public. It is said that this has been done 
fairly. The court, of course, is not sitting here to pass upon the 
fairness of any such transaction. Two hundred years ago, when 
eoaches were robbed by highwaymen on the heaths of London, it was 
always said that the highwaymen acted with courtesy, but nobody 
but an ignorant fool returned to London without knowing he had 
been plundered, (United States vr. McDonald, 59 Fed. Rep. 565.) 


This language was used in an instruction to the jury, 
and the United States circuit court of appeals held on 
review that the instruction was not erroneous. (J/cDonald 
r. United States, 12 C. C. A. 344.) 

The iniquity of the company’s exactions for compensa- 
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tion for services is shocking in the extreme. A corporate 
franchise cannot be lawfully used for such a purpose. The 
_publie policy of this state forbids corporations to receive 
more than reasonable compensation for their services. 
That corporations are not forbidden by statute to impose 
such burdens is no reason why they can lawfully do so, 
An agreement may violate public policy without conflict- 
ing with any constitutional or statutory provision. Of 
a contract requiring mortgagees to deliver to mortgagors 
possession of the incumbered real estate upon default in 
payment of the note secured, the supreme court of the 
United States said: 

Although not expressly prohibited by law, vet, like all contracts 


opposed ‘to the public policy of the state, it cannot be enforced. 
(Teal vr. Walker, 111 U. 8. 252.) 


The attempt of the company to use its corporate powers 
for the purpose of imposing unconscionable terms upon its 
contract-holders illustrates the necessity of the foregoing 
rule. It is an unlawful usurpation of power for the com- 
pany to exact such fees. | 

The practical results of the plan cannot be determined 
by the rules and principles applicable to legitimate enter- 
prises, No one can tell when a contract will mature, or 
when a holder will get a home. The scheme of the com- 
pany is such that the “reason, foresight, and sagacity of 
man” will not enable him to ascertain when a holder will 
get a return for the definite instalments he is required to 
pay with serupulous punctuality at exaet periods of time. 
The practical workings of the plan, therefore, can only be 
ascertained by assuming a basis for computation. For 
the purpose of ascertaining the practical results of invest- 
ments by holders, I submitted to expert accountants the 
following proposition: On the assumption that 1,000 con- 
tracts have been executed and that each holder of a con- 
tract will pay all of his instalments according to agree- 
ment, how much time will elapse before all the contracts 
are matured and paid? 
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The experts made tables covering a period of fifty years. 
These tables show that after the lapse of half a century 
nineteen of the 1,000 contracts will remain unmatured, 
and that thirty-nine will not then be paid up. Assuming 
that all the contract-holders will perform all their agree- 
ments, a scheme to induce persons to enter into such con- 
tracts isaswindle. It is perfectly apparent that the actual 
operation of the plan will be more disastrous to numbers 
of holders than the proposition upon which the experts. 
based their calculations. One thousand men will not all 
complete their investments where part of them are re- 
quired to wait fifty vears for returns. Many of them will 
die in the meantime. Others will become disabled. Some 
will lose their positions. All who survive will find out 
that the scheme is a cheat. There is a limit to the number 
of ignorant and confiding persons who can be induced to 
unite in such a business. There can be only one result 
when the laws governing financial and business enter- 
prises are defied,—contract-holders will refuse to pay their 
instalments, the influx of new members will cease, and the 
bogus enterprise will collapse, All the money contributed 
by all the holders to the home fund is first applied upon 
contracts bearing the lower numbers. By this means the 
treasury is kept empty, and when the crash comes, there 
will be no money or homes for the holders of unmatured 
contracts. The superior court of Cincinnati said of a 
somewhat similar scheme: 


The averments of the petition, if true, show the defendant com- 
pany to be nothing more nor less than the promoter and operator 
of a lottery or scheme of chance, whereby certain shareholders, lucky 
ones, they may be called—although the averments of the petition 
warrant calling the luck in some cases fraud—are enabled by the 
methods pursued by the company to be paid out in advance of the 
less lucky fellows, 

Experience has demonstrated one inevitable result to all such en- | 
terprises, viz., that there comes a time when the influx of credulous 
people to these societies ceases, and as the money paid out to the 
lucky members has been wholly and grossly out of proportion to 
their contributions or investmen‘s, or to the natural earnings of such 
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eontributions and investments, these societies necessarily collapse, 
leaving the unlucky members to bear the losses or, what is the same 
thing, leaving nothing in the treasury of the society out of which 
these members may recoup themselves for their stated contributions 
and investments, (Shaw e. Interstate Savings, Loan & Trust Co,, 8 
Ohio Dec. 510.) 


The Nebraska Home Company, therefore, cannot keep 
its promise to assist each holder in buying a home, and 
is, therefore, a fraud. It will collapse when its treasury 
is empty, and many of the contract-holders, instead of 
receiving the promised assistance, will lose their invest- 
ments. The company’s contracts violate public policy and 
are illegal. 

Other objectionable features are inherent in the plan. 
The contract contains the following provision: 

In the event that the holder shall have kept up his monthly pay- 
ments in accordance with the terms hereof until he shall have paid 
$1,000 into the home fund and shall not have used any portion thereof 
for the purposes stated in this contract, then, he shall have the right 


to demand and it shall be the duty of the company to return to him 
out of the home fund the sum of $1,000. 


A holder who has paid in $1,073 and who could not buy 
a $1,000-home on the terms proposed by the company must 
accept $1,000 without interest, and in such an event the 
company will retain $73 for receiving $1,073 and paying 
back $1,000, after having permitted other holders to use 
the money for a long term of years. The policy of the law 
of this state is to protect investors from fraud and plun- 
der. Building and loan associations and savings banks 
are regulated by statute, and are required by law to trans- 
act business in a manner which will protect the interests 
of investors and depositors. That the Nebraska Home 
(ompany intended to invade the field occupied by building 
and loan associations is manifest from the first sentence 
of its circular letter to the public: 

Nebraska Home Company has been organized for the purpose of 
providing homes of moderate cost upon a plan embracing wider co- 


operation than that in vogue with building societies hitherto occupy- 


ing this field. 
20 
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It has been shown that one of the schemes of the com- 
pany permits it to receive $1,075, to retain at least a part 
of that sum for a possible period covering the average life 
of man, and to finally return $1,000 without interest. The 
enormity of such a proposition is more apparent when 
compared with investments in a building and loan asso- 
ciation or with deposits in a savings bank. A member 
paying to a building and loan association $1.35 a month 
for five years, and thereafter $5.35 a month until he pays 
in all the sum of $1,000, may receive from his investments 
$1,781.64 in twenty years. The same amounts deposited 
at the same times in a savings bank will bring a return of 
$1,282.34 in twenty years. 

Building and loan associations and savings banks can 
only be conducted in the manner provided by law, and it 
requires no argument to show that wildeat and swindling 
enterprises cannot enter the same field unrestrained, with- 
out violating the public policy of the state. A franchise 
granted by the state cannot be lawfully used for such a 
purpose. In this state an agreement may violate public 
policy without conflicting with any statute. (Wilde v. 
Wilde, 37 Neb. 891; Fitzgerald v. Fitzgerald & Mallory 
Construction Co., 41 Neb. 376.) 

When a business man seeks an investment he makes two 
inquiries: (1.) What is the security? (2.) What is the 
profit? The “profit” which a patron may derive from a con- 
tract with the Nebraska Home Company has already been 
described to some extent, but what security has he for his 
monthly payments? Not the positive promise of the coni- 
pany to pay anything back; not its note; not its capital 
stock; not the good name of its officers; not a certificate 
of deposit; not a bond or mortgage; not a municipal se- 
curity; not a pledge. A contract-holder has for his secur- 
ity none of the ordinary obligations by which debts are 
secured. His security for his investments is little more 
than the promise of a number of unknown persons to pay 
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certain small monthly instalments into the home fund of 
the company,—promises likely to be broken through many 
of the misfortunes that visit man. Even the promoters of 
the enterprise do not accept such security for payment of 
their services, but take for a time in advance as compen- 
sation 35 cents out of each $1.35 of the capital paid in by 
contract-holders. Corporate power was never intended 
to be used in inducing people to make investments with- 
out security, 
One provision of the contract is as follows: 


Provided that if the holder hereof, being a married man, shall die, 
his wife shall succeed to his rights hereunder. 


If a contract is fiftv vears in maturing, the holder will 
probably die before it matures, and who will be more likely 
than his widow to keep his agreement to pay the company 
oo cents a month for its services? In many instances the 
provision last quoted will amount to a bargain on part 
of a holder to disinherit his children. It would scarcely 
be less reprehensible for the company to bind him by an 
agreement to procure a divorce from his wife. Not satis- 
fied with directing how he shall invest his small earnings 
while living, the company by its contract directs how his 
property shall descend at death, without regard to the 
provisions of the statute on that subject, or to his right to 
dispose of his property by will. 

In this state the courts hold that forfeitures are odious, 
The statutes provide that a shareholder in a building and 
loan association may withdraw therefrom and receive the 
amount of his investments and also his share of the prof- 
its. When a fire insurance company cancels a policy it is 
required by statute to return to the policy holder the un- 
earned premium. The Nebraska Home Company has 
evidently sought to evade the public policy of this state 
in regard to forfeitures. It has inserted in its contract 
a provision binding the holder, in case he can neither sell 
his contract nor keep up his payments, to authorize the 
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company’s secretary to sell his contract for him for $1. 
If the company continues in existence for a few years its 
character will become known, and then no holder of an 
unmatured contract will be able to sell it. If through any 
cause he fails to make his payments, then he is bound by 
an agreement to accept $1 for his contract, though he may 
have paid his monthly instalments for many vears, during 
which time his investments were being used by earlier 
holders. The stipulation requiring unfortunate holders 
to sell their contracts for $1 each is clearly a forfeiture 
and is evidently intended as a subterfuge to avoid the 
policy of the law which condemns forfeiture of rights of 
investors. Courts are severe in their condemnation of in- 
vestment enterprises which cannot be operated without 
provisions for forfeitures. (State v. Interstate Investment 
C'o., 60 N. E. [Ohio] 220.) 

The conduct of the company in attempting to bind its 
patrons by contracts containing the elements already de- 
scribed is an outrageous and shameless abuse of trust and 
confidence. The company assumes a fatherly care of con- 
tract-holders. It was incorporated to assist them in buy- 
ing homes. It assumes to provide a means of investing their 
money. It reserves the right to see that the homes selected 
are worth the prices paid, to approve or to disapprove the 
holder’s selection of a home, to see that the title is perfect, 
and, in case a building is erected for a home, to see that the 
money is judiciously spent. It makes the home fund a 
“trust fund” which can only be disbursed on orders of the 
board of directors of the company. The relation between 
the company and an investor is therefore a relation of trust 
and confidence which the company should not be permitted 
to abuse. 

“Every man has a trust to whom a business is committed 
by another,” says the chancellor. “Every man is a trustee 
whose office is to advise or to operate, not for himself, but 
for others. * * * The rule extends to all cases in which 
confidence has been reposed, and applies as strongly to 
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those who have gratuitously or officiously undertaken the 
Inatnagement of anothers property, as to those who are 
engaged for that purpose, and paid for it.” (Wright r. 
Smith, 23 N. J. Eq. 111.) 
Judge Trcunkey of Pennyslvania stated the rule thus: 
An act or contract, though not originating in any evil design, vet 
tending to deceive and mislead, or violate private confidence, is a 


constructive fraud, equally reprehensible with actual fraud and pro- 
hibited by law. (Derlingtows Appeal, 27 Am, Rep. 726.) 


This rule is applicable “to all cases where confidence on 
the one hand and influence on the other exist, from what- 
ever cause they may spring.” (McCormick r. Malin, 5 
Blackf. [Ind.] 523.) 

The supreme court of Indiana expressed itself as fol- 
lows: 

The courts do not inquire into the motives of the parties in the 
particular case to ascertain whether they were corrupt or not, but 
stop when it is ascertained that the contract is one which is opposed 
to public policy. Nor is it necessary to show that any evil was in 
fact done by or through the contract. The purpose of the rule is to 
prevent persons from assuming a position where selfish motives may 
impel them to sacrifice the public good to private benefit. (Elkhart 
County Lodge vr. Crary, 98 Ind. 242.) 


Contracts against public policy are uniformly con- 
demned by the courts. (Atcheson v. Mallon, 48 N. Y. 147; 
Richardson v. Crandall, 48 N, Y. 348; State v. Interstate 
Savings Investment Co.. 52 L. R.A. 5380; Drevrler vr. Tyrrell, 
15 Nev. 134; Firemen’s Charitable Ass'n v. Berghaus, 13 1. 
Ann. 209; Elkhart County Lodge v. Crary, 98 Ind. 242; 
Shipley v. Reasoner, 80 Ta, 548; Edwards vr. Randle, 63 
Ark. 318; Fearnley vr. DeMainville, 5 Colo. App, 441; Peltz 

*, Long, 40 Mo, 5382; Griffin vr. Hasty, 94 N. Car. 458. ) 

The state cannot and therefore did not charter a cor- 
poration to engage in the business of making contracts 
which violate private confidence and public policy. 

I cannot escape the conviction that defendant is con- 
ducting a lottery. 
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The people of the state in adopting the present constitu- 
tion took from the legislature the power to legalize lot- 
teries. Section 21, article 3 of that instrument declares : 


The legislature shall not authorize any games of chance, lottery, 
or gift enterprise, under any pretense, or for any purpose whatever. 


Section 224 of the Criminal Code provides: 


If any person shall open, set on foot, carry on, promote, make, 
or draw, publicly, or privately, any lottery, or scheme of chance, of 
any kind or description, by whatever name, style, or title the same 
may be denominated or known * * * every person so offending 
shall be fined in any sum not exceeding $500, 

A lottery is a scheme for the distribution of prizes by 
lot or chance, where a consideration is paid for a chance 
to share in the distribution. The scheme of the Nebraska 
Home Company lacks none of the elements of the lottery 
or scheme of chance denounced by the statute. Defend- 
ant’s contracts may as well be called the tickets.  (Mc- 
Donald v. United States, 12 C. C. A. 344; United States v. 
Fulkerson, T4 Fed. Rep. 628.) The consideration is a $3- 
fee and the monthly instalments of $1.35. The prize is a 
matured contract which gives the holder thereof the right 
to use without interest for a long term of years large sums 
of money contributed. by other holders, the contracts being 
of unequal value owing to difference in time of maturity. 
The chance is in the number and consequent value of a 
contract. The distribution is made according to the terms 
of the contract. 

The number of contracts which, owing to infirmities in- 
herent in defendant's plan, can never be matured, might 
be regarded as blanks, but the fact that there are no blanks 
is immaterial, as lotteries may be conducted without them. 
(NSeidenbender v. Charles, 8 Am. Dee. [Pa.] 682; Horner 
v. United States, 147 U. S. 463; Ballock v, State, 20 Atl. 
[Md.] 184; State v. Mumford, 73 Mo. 647; United States 
vr. Wallis, 58 Fed. Rep. 942; Randle vr. State, 42 Tex. 585.) 

In holding a somewhat similar enterprise to be a lot- 
jery the United States circuit court of appeals said: 
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It was insisted at the hearing that since every bondholder who shall 
continue to pay his dues will ultimately receive the promised sum, 
the prizes are equal, and therefore there is no lottery; but it is idle 
to say that a sum or an obligation for a sum due and payable today 
or at an early day is of no more value than an obligation for an 
equal amount, without interest, payable at a remote and indefinite 
time. (McDonald v. United States, 12 C. C. A. 344.) 


There are other elements of evil tendency in the con- 
tract. The advantage of a low number, and the effect of 
new contracts on the maturity of earlier ones, are induce- 
ments for a new holder to bring in others after him in 
order to hasten the maturity of his own contract. Thus 
new business is solicited on personal grounds rather than 
on the merit of the enterprise as an investment. 

The pecuniary interests of the company will be pro- 
moted by delay in maturing contracts, for the reason that 
it retains a greater percentage of the amount of the instal- 
ments before maturity than after maturity. 

The scheme not only appeals to the gambling instincts 
of men, but provides the company with the means to prey 
upon the small savings of the poor. 

To own a home is a sacred impulse of the human heart, 
and it is difficult to see how rascality could go much fur- 
ther than to make endeavors to obtain homes the subject of 
fraud and plunder under pretense of assisting home-buy- 
ers. 

I have an abiding conviction that the company is con- 
ducting a lottery and that its contracts violate public 
policy, and I have decided to bring an action in the su- 
preme court to annul its corporate existence and to oust it 
of its franchise.* I shall advise the state banking board to 


*Suit in the nature of quo warranto was commenced in the supreme 
court April 2, 1902, to annul the charter of the Nebraska Home Com- 
pany. The company filed an answer setting out a copy of the several 
contracts executed by it, and alleging that they are lawful. The case 
was argued October 8, 1902, and the company was ousted of its cor- 
porate franchise, powers and privileges November 19, 1902, on the 
grounds that its scheme is a lottery, and that its contracts are un- 
lawful as against public policy. (State, er rel. Prout, ». Nebraska Home 
Co., 92 N. W. —.) 
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take no action in this matter until after the court passes on 
the legality of the company’s contract. 


Very respectfully, F. N. Provwt, 
March 19, 1902. Attorney General. 


Deposrrory Boxnp—DAtTE, 


A failure to designate the day of the month on which a depository 
bond was executed, does not render it invalid. 


Hon. Ezra P. Savage, Governor of Nebraska, Lincoln. 

Dear Sir: I have examined the depository bond exe- 
cuted by Ed Phelan and John C. Barnard as sureties and 
the Newport State Bank as principal, to the State of Ne- 
braska, and in reply to your inquiry as to the legality of 
the bond, I beg to say that in my judgment it is a valid and 
legal contract. The omission of the date of the day in the 
month of March, 1902, does not invalidate the bond. 

Very respectfully, : 
Ir’. N. Prout, Attorney General. 
April 5, 1902. By Norris Brown, Deputy. 


STATUTE—MODIFICATION—SALOON-KEEPER’S BOND—GU AR- 
ANTY COMPANIES, 


An act complete in itself may modify or repeal conflicting provisions 
in earlier acts to which no reference is made in the later act. 


A bond company organized under the laws of the state may become 
surety on a saloon-keeper’s bond. 


The statutory provision as to a surety company’s having a paid-up 
capital of not less than $250,000 does not apply to companies or- 
ganized under the laws of Nebraska. 


Officers clothed with authority to approve a saloon-keeper’s bond 
may in their discretion accept as surety a bond company or- 
ganized under the laws of Nebraska. 


Hon. Richard O'Keefe, County Commissioner of Douglas 
County, Omaha, Neb. 
Dear Sir: I am in receipt of vour favor of recent date 
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in Which vou ask for an opinion of this department on the 
following questions: 

Have bond companies legally organized under chapter 45, Compiled 
Statutes, 1901, the power to execute bonds for liquor dealers; and 
if so, have the officers whose duty it is to approve such bonds the 
right to accept such surety companies as sureties on such bonds; or 
is it necessary for companies incorporated in Nebraska to have a 


capital stock of $250,000, as is required of foreign companies or those 
incorporated in other states? 


Attached to this request is the following endorsement : 


I would consider it a favor if you would render an opinion as 
requested. G. W. SHTELDs, 


County Attorney, Douglas County. 


Section 6, chapter 50, Compiled Statutes, provides that 
no person shall be licensed to sell malt, spirituous or vinous 
liquors by any county board or the authorities of any city 
or village unless he shall first give bond in the penal sum 
of $5,000, payable to the state of Nebraska,.with at least 
two good and sufficient sureties, freeholders of the county 
in which the license is to be granted, to be approved, ete. 
This statute was passed and approved in 1881. (Session 
Laws, 1881, p. 270, ch. 61.) 

Section 188a, chapter 16, Compiled Statutes, 1901, pro- 
vides that whenever any recognizance, stipulation, bond or 
undertaking conditioned for the faithful performance, etc., 
is by the laws of this state required or permitted to be 
given with one or more securities, the execution of the 
same or the guarantving the conditions thereof shall be 
sufficient when executed or guaranteed solely by a cor- 
poration duly organized under the laws of this state, or of 
any state in the United States, having a paid up capital of 
not less than $250,000 and having power under its charter, 
etc. (Session Laws, 1895, p. 122, ch. 22.) 

While the question has never been passed upon by our 
supreme court, I am of the opinion that this being part of 
an independent act so far modified section 6, chapter 50, 
supra, as to permit corporations organized under the laws 
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of this state or corporations organized under the laws of 
any other state of the United States for that purpose and 
having a paid up capital of not less than $250,000, to be- 
come sureties on such bonds, 

Chapter 48, Compiled Statutes, 1901, provides for the 
organization of insurance companies in this state and 
prescribes the manner and for what purposes such insur- 
ance companies shall be incorporated. Section 8 provides: 


It shall be lawful for any company organized under this act, or 
doing business in this state; * * * ‘'Third—To guarantee or insure 
the fidelity of persons holding places of public and private trust and 
to become surety on bonds and obligations of persons and corpora- 
tions and to become surety on any bond, recognizance, or other 
writing in the nature of a bond in the same manner that natural’ 
persons may do so, subject to all the rights and liabilities of such 
persons. * * * Provided, that no companies shall be organized to 
issue policies of insurance for more than one of the above five 
mentioned purposes; and no company that shall have been organized 
for either one of said purposes shall issue policies of insurance for 
any other; and no company organized under this act, or transacting 
business in this state, shall expose itself to loss on any one risk or 
hazard to an amount exceeding ten per cent, on its paid-up capital, 
unless the excess shall be reinsured by the same in some other good 
and reliable company; and provided, that the restriction as to the 
amount of risk any company shall assume shall not apply to com- 
panies organized to guarantee the fidelity of persons in places of 
public or private trust, nor to companies that receive on deposit and 
guarantee the safe-keeping of books, papers, moneys, and other 
property, 


This section was amended in 1901 to make it applicable 
to guaranty companies in the manner above quoted. (Ses- 
sion Laws, 1901, p. 387, ch. 89.) Lam of the opinion there- 
fore that it was the intention of the legislature to permit 
bond companies organized under the laws of this state to 
become surety on bonds required to be given under the laws 
of this state, including those of saloon-keepers, and that 
the capital of $250,000 mentioned in section 188a, chapter 
16, Compiled Statutes, 1901, applies to companies organ- 
ized under the laws of states other than Nebraska, and that 
where bonds of surety companies, legally organized under 
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the laws of this state, are offered by parties desiring a 
license to sell malt, spirituous and vinous liquors under 
chapter 50, that the county or other municipal board is- 
suing such license may in their discretion approve such 
bond. 


Very respectfully, I’. N. Prout, 
April 7, 1902. Attorney General. 


STATUTE—ScHuool LAND—Boarp oF EDUCATIONAL LANDS 
AND FUNDS. 
Power committed by the constitution to the board of educational 


lands and funds cannot be transferred by the legislature to 
school-land appraisers appointed by county officers. 


The state board of educational lands and funds may decline to sell 
school land at the price fixed by appraisers, where the land was 
appraised at one-half of its value. 


Hon. George D. Follmer, Commissioner of Public Lands 
and Buildings, Lincoln, Neb. 

DEAR Sir: I have received from your office a letter in- 
forming me that, in October, 1879, the state leased to S, L. 
Hill a quarter section of school land in Stanton county, 
and that by mesne assignments Irvin R. Layton holds the 
lease, Claims the right to surrender it, and demands from 
the state a sale-contract or deed for the lands demised. 
The records of your office show that the term of the lease 
was twenty-five years. The lease or the statute of 1879, 
under which it was executed, contains a provision permit- 
ting lessee to have the lands appraised and to buy them at 
the appraised value. On application of Irvin R. Layton 
the lands were recently appraised under the provisions of 
the statute of 1879. (Session Laws, p. 111.) This ap- 
praisement was forwarded to vour office with a formal de- 
mand for a sale-contract or deed. The appraisers fixed the 
value of one 80-acre tract at $18 an acre, and the value of 
the other 80-acre tract at $22 an acre. Under a previous 
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appraisement made at request of lessee the lands were 
valued at $40 an acre. The board of educational lands and 
funds, after a personal examination of the premises by the 
commissioner of public lands and buildings, declined to 
sell the lands to Irvin I. Layton at the valuation fixed by 
the recent appraisement, on the ground that it is not the 
fair or full value of the lands. 

In an opinion prepared at your request May 13, 1901,* 
this department ruled that the rights acquired by lessee 
under his lease executed pursuant to the act of 1879, were 
not impaired by a subsequent repeal of that act, and you 
now inquire whether the state may refuse to execute a deed 
or sale-contract, on the ground of inadequacy of the price 
as fixed by the appraisement made under the act of 1879. 

Section 1, article 8 of the constitution, defines the powers 
and duties of the board of educational lands and funds as 
follows: ; 

The governor, secretary of state, treasurer, attorney general, and 
commissioner of public lands and buildings shall, under the direction 
of the legislature, constitute a board of commissioners, for the sale, 
leasing and general management of all lands and funds set apart for 


educational purposes, and for the investment of school funds, in such 
manner as may be prescribed by law, 


The act of 1879. after making provision for the leasing of 
school lands, continues as follows: 


Any lessee of school or university lands may at any time, not 
oftener than once in any one year, apply in writing to the county 
treasurer of the county in which the land is situated, to have such 
land appraised for the purpose of sale. On the receipt of such ap- 
plication, and the payment of six dollars by such lessee, the county 
treasurer, together with the county clerk and county judge, shall 
appoint three disinterested freeholders of such county, whose duty 
it shall be to appraise the lands designated at their just and full value, 
exclusive of improvements, and to make a return of such appraise- 
ment within twenty days after their appointment. Such appraise- 
ment shall be made under oath. Each appraiser shall receive the 
sum of two dollars for his services, to be paid by the county treas- 
urer out of the money paid by the applicant as aforesaid. Within 
ten days after the appraisement aforesaid it shall be the duty of such 


*For former opinion see ante, p. 147. 
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county treasurer to forward the same, together with the written ap- 
plication aforesaid, to the office of the commissioner of public lands 
and buildings, and such applicant may, at his option, at any time 
within sixty days after such application, make a written surrender 
of his lease, which shall be filed in the office of the commissioner of 
public lands and buildings, and thereupon said lessee may purchase 
said lands at their appraised value, but at not less than seven dollars 
per acre, and a contract of such sale shall be executed and recorded 
in all respects in the same manner, and shall have the same force as 
in the case of the public sale of other lands under the provisions of 
this act.” (Session Laws, 1879, p. 111, sec. 2. 


After lessee’s option to surrender his lease and buy the 
lands has been properly exercised and the lands appraised 
pursuant to the act of 1879, the statute declares: “Said 
lessee may purchase said lands at their appraised value, 
but at not less than $7 per acre, and a contract of such sale 
shall be executed and recorded.” This language of the 
statute appears to deny the state board the right, discretion 
or opportunity to object to the valuation fixed by the ap- 
praisers, and seems to make the appraisement final, when 
accepted by lessee and the execution of the sale-contract 
incumbent upon the state. In demanding a sale-contract 
or deed, lessee relies upon the literal terms of the statute. 
He insists that the power of the state board in leasing and 
selling school land is derived from the constitution; that 
the constitution requires such power to be exercised “under 
direction of the legislature”; that the legislature has di- 
rected the manner in which the appraisement shall be 
made; and that the appraisement, when made as directed 
by the legislature and accepted by lessee, is final and bind- 
ing on the state. | 

[ am not certain that lessee’s theory will be rejected by 
the courts, but the injustice of accepting the appraisement 
in the present instance is sufficient ground for the action 
of the board in refusing to execute a sale-contract until 
lessee’s right thereto has been determined by a court of 
competent jurisdiction. 

Though part of the land demised was appraised as low 
as $18 an acre, I am informed that an examination discloses 
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that it is worth $35 or $40 an acre. If the board, on ac- 
count of inadequacy of price, has any right to refuse to 
sell the state’s land, the present case is, therefore, a proper 
one for the exercise of that right. The provisions of the 
act of 1879 under which the appraisement was made were 
repealed in 1883. Under the act of 1879 appraisers were 
appointed by the county treasurer, county clerk, and 
county judge of Stanton county, without notice to any 
state officer. As I understand the facts, members of the 
state board had no voice in selecting the appraisers. No 
one was present at the appraisal to represent the state 
The state received its first notice of the proceedings when 
the appraisement, with lessee’s demand for a sale-contract, 
was filed in your office. The state therefore had no oppor- 
tunity to object to the appraisement at the time it was 
made. When such procedure results in appraising lands 
at one-half of their value, you may well inquire whether the 
constitution conferred upon the board of educational lands 
and funds the power to protect the interests of the state 
by refusing to sell school lands on such terms. 

The constitution charged the board of educational lands 
and funds with the duty of selling educational lands, and 
it is fair to assume that the members thereof were to have 
some discretion in regard to the purchase price. If thev 
have such discretion then it is not within the power of the 
legislature to transfer that discretion to another tribunal 
over which the board has no control. If the board has 
power under the constitution to reject an offer which is 
wholly inadequate, the legislature cannot make appraisers 
appointed by county officers final arbiters to fix the value 
of the state’s lands. That power committed by the consti- 
tution to the board of educational lands and funds cannot 
be transferred by legislative enactment to another tribunal, 
see State v. Bartley, 40 Neb. 298. 

A number of decisions of the supreme court support the 
theory that the state board may exercise discretion in re- 
gard to the rental value or purchase price of educational 
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lands. The supreme court has held that the board, in man- 
aging school lands, is charged with the administration of a 
trust, and that the courts will not interfere with the board’s 
management unless there is an abuse of trust or discretion. 
In State v. Scott, 17 Neb. 686, the rule is stated as follows: 


Where mandamus is sought to compel the board of public lands 
and buildings to accept the highest bid for the leasing of certain 
school lands, the writ will be denied unless it is clear that there 


is an abuse of discretion, and that the sum bid is the full rental value 
of the lands. 


In Slate v. Scott, 18 Neb, 600, the court said: 


"The board of educational lands and funds is a trustee for the sale 
and leasing of the land set apart for the support of educational in- 
stitutions, and to justify the interference of a court there must be 
an abuse of the trust. This question was before this court in State 
r. Seott, 17 Neb. 686, and it was held that a writ would not be granted 
against the board unless there was an abuse of discretion, which, 
in our view, there was not in this case. It is the duty of the board 
to sell or lease the educational lands of the state for the highest 
price possible to be obtained, and increase and protect by all honor- 
-able means the funds for the support of the educational institutions; 
and so long as the board is faithfully performing its duty in that 


regard, this court will refuse to interfere. 

‘If the rule stated is applicable to the present case, the 
holder of the lease cannot compel the officers of the state 
to execute a sale-contract or deed for the demised premises 
for a consideration less than the full value of the lands. 

‘or the reasons stated I am of the opinion that officers 
of the state should not execute a sale-contract for the land 
in question for the price fixed by the appraisers unless or- 
dered to do so by a court of competent jurisdiction. 

I return herewith the papers which accompanied your 
letter. 

Very respectfully, I’. N. Prov, 

April 15, 1902. Attorney General. 
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SCHOOL DISTRICTS—PAVING STREETS—SPECIAL ASSESS- 
MENTS. 
A school district is liable for special assessments levied by a city to 
pay for the paving of a street upon which school property abuts. 
Hon. William K. Fowler, State Superintendent of Public 
Instruction, Lincoln, Neb. | 
Dear Str: I have your recent favor enclosing a com- 
munication from Rev. Luther P. Ludden, in which he asks 
for an opinion upon the following question : 


Are school districts in cities of the first class having from 40,000 
to 100,000 inhabitants, liable for special or paving taxes? 


Section 2, article 9 of the constitution of this state pro- 
vides: 

The property of the state, counties. and municipal corporations, 
both real and personal, shall be exempt from taxation; and such 
other property as may be used exclusively for agricultural and horti- 
cultural societies, for school, religious, cemetery, and charitable pur- 
poses, may be exempted from taxation, but such exemption shall be 
only by general law. 

Our supreme court has had occasion to construe this 
section of the constitution in a number of cases, the one 
most nearly in point on the question presented being that 
of City of Beatrice v. Brethren Church, 41 Neb. 358. That 
Was an application for an injunction brought by the Breth- 
ren Church to enjoin the collection of special assessments 
levied by the corporate authorities of the city against the 
church property of the plaintiff to pay for the cost of pav- 
ing and curbing the street upon which the church property 
abutted. The church insisted that under the provisions 
of section 2, article 9 of the constitution, and section 2 
of article 1, chapter 77, Compiled Statutes, such property, 
being used exclusively for religious purposes, was exempt 
from taxation. The district court sustained the church in 
its view of the law and rendered judgment against the city. 
The city took the case to the supreme court for review on 
error. Ryan, C., in delivering the opinion of the court re- 
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versing the judgment against the city, discusses at length 
the section of the constitution above quoted, and draws the 
distinction between taxes levied for general purposes and 
Which must be uniform, and special assessments, or taxes 
levied to pay for special improvements, and must be levied 
with relation to the benefits which accrue to the property 
by reason of the improvements, to pay for which the tax is 
levied, and concludes: . 


The exemption provided by section 2, article 9 of the constitution 
of Nebraska are solely with reference to taxes assessed by valuation 
for general purposes, and have no applicability to special assessments 
or special taxation of property benefited for local improvements 
under authority of section 6 of the same article, 


This case would seem to furnish ample authority for 
holding that a school district is liable for special taxes or 
assessments legally levied to pay for the improvements of 
the street upon which its property abuts. , The legislature 
of 1901, set at rest any doubt which might have existed, by 
incorporating in section 97 of the charter of cities of the 
first class having a population of more than 40,000 and less 
than 100,000 the following: 


If in any city governed by the provisions of #his act, there shall 
be any real estate belonging to any county, school district or muni- 
cipal or other quasi-municipal corporation, abutting upon the street. 
-or public way whereon paving, repaving or other special improve- 
ments have been ordered, it shall be the duty of the board of county 
commissioners, board of education, or other officers, to pay such 
special taxes or assessments, and in the event of neglect or refusal so 
to do, the city may recover the amount of such special taxes or as- 
sessments in any proper action, and the judgment thus obtained may 
be enforced in the usual manner. (Compiled Statutes, ch. 13, art. 1.) 


I am of the opinion, therefore, that the question of Rey. 
Ludden should be answered in the affirmative. 
Verv respectfully, F. N. Prowt, 
April 18, 1902. Attorney General. 


21 


306 REPORT OF THE ATTORNEY GENERAL. 


CLERK OF District CouRT—IEE FOR SEARCH. 


Where a clerk of the district court collects a fee for making a cer- 
tificate as to judgments, he cannot collect an additional fee for 
making the search. 


C. A. Kingsbury, Esq., County Attorney of Diron County, 
Ponca, Neb. 
Dear Sir: I have received your inquiry as follows: 


I desire to get your opinion as to what fee the clerk of the district 
court is allowed for certifying to abstracts of title in matters of 
judgments. Is he entitled to a fee for his certificate and also a fee 
for search, or only one fee? 


The clerk of the district court is entitled to the compen- 
sation provided by statute. If the statute provides no 
compensation, his services are gratuitous. (Bayha v. Web- 
ster County, 18 Neb. 131.) The statutory provision under 
which the clerk of the district court is allowed compensa- 
tion for making a search is as follows: 

Every search made by the clerk, where no other service is ren 


dered to which any fee is attached, fifteen cents. (Compiled Statutes, 
eh. 28, sec. 3.) 


He is only entitled to a fee on the conditions imposed by 
the statute. The statute allows him a fee for “certificate 
and seal.” He can only collect a fee for a search “where 
no other service is rendered to which any fee is attached.” 
It is perfectly clear, therefore, that where he collects a fee 
for making a certificate as to judgments, he cannot collect 
a fee for his search for judgments. 


Very respectfully, PF. N. Prov, 
April 19, 1902. Attorney General. 


CoUNTY—REFUNDING BONDS—ORJECTIONS—NOTICE— 
AMOUNT. 
Where legal notice of a county board's purpose to issue refunding 
bonds results in the filing of objections and also in an adjudica- 


tion that the original bonds are valid, the delay occasioned by 
litigation does not necessitate a second notice. 
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Where legal notice of a county board's purpose to issue refunding 
bonds results in the filing of objections and also in a decree 
that the original bonds are valid, the amount of the refunding 
bonds, if less than the sum found due by the court, may exceed 
the amount stated in the notice, the debt having been increased 
by interest pending litigation. 


Herman Aye, Esq.. County Attorney of Washington 
County, Blair, Neb. 
Dear Sir: I have the honor to acknowledge vour com- 
munication containing the following: 


In 1869 Washington county issued to the Sioux City and Pacific 
Railroad Company certain aid-bonds in the sum of $75,000, bearing 
interest at the rate of seven per ceatum per annum, principal and 
interest to be paid as rapidly as a one-mill levy on the taxable 
property of the county would pay the same. Payments were made 
each year on interest until 1898, or 1899, at which time a proposition 
was submitted to the county by the bondholders, looking to a settle- 
ment of the indebtedness by refunding the bonds and paying the 
holders $100,000, 

Acting upon this proposition the county board attempted to re- 
fund the bonds under sections 38, 39, 40 and 41, chapter 9, Compiled 
Statutes of 1901, which were then in force. I enclose a copy of the 
published notice of the purpose to issue refunding bonds. After 
extended litigation the original bonds have finally been held valid 
and a legal obligation of the county. 

I am advised that the county board is now desirous of completing 
its refunding scheme, and | should be pleased to have your opinion 
on two questions which arise at this time under the sections above 
cited: 

1. Can the county board at its next meeting. April 29, proceed to 
issue refunding bonds under the old notice without republication? 

2. Can the county board without republication and a new resolu- 
tion issue refunding bonds for more than $100,000? 


The published notice contained all the statutory require- 
ments and in addition mentioned $100,000 as the amount 
of the new issue. The litigation terminated not only in a 
holding that the original bonds are valid, but in a finding 
of the amount due thereon. 

First. The notice already given stated the amount of 
bonded indebtedness to be refunded ($176,465) and gave 
all other information required by statute. It was suffi- 
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cient to give the board jurisdiction to exercise its power to 
issue bonds in compliance with the statute. This jurisdie- 
tion was not lost by the delay which necessarily followed 
the litigation. The original notice served every purpose 
Which notice was intended to accomplish. It resulted in 
objections to the issuance of refunding bonds and in an 
adjudication as to the validity of the original bonds and as 
to the amount due thereon. I am therefore of the opinion 
that the county board has power to issue refunding bonds 
without further notice. 

Second. The statute did not require the county board to 
insert in the published notice the amount of the issue of re- 
funding bonds. Mention of $100,000 in the notice as the 
extent of the issue did not therefore restrict or limit the 
jurisdiction or power conferred upon the board by statute. 
Interest accumulated during the course of litigation. The 
board was justified in declining to pay interest during that 
time. The validity of the original bonds was being tested, 
and if they were void, no interest was due. The interest 
therefore accumulated during the litigation until it in- 
creased the county's obligation beyond the amount of the 
bond issue contemplated when the notice was published. 
The court held that the bonds were valid, and payment of 
interest is a proper subject for the attention of the county 
board. As already stated the notice does not limit the 
board to a $100,000-issue, if the statute permits a greater 
one, Section 39, chapter 9, Compiled Statutes, provides 
that, after notice, objection, and adjudication that the orig- 
inal bonds are valid, the county board “may proceed and 
take up such bonded indebtedness by means of the issue 
and sale, or the issue and exchange therefor of the bonds” 
of the county, “not exceeding the amount found owing by 
the court and bearing a rate of interest not greater than 
such outstanding bonds.” Under the provisions of the 
statute the county board has power to issue bonds to the 
amount found due by the court and bearing a rate of in- 
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terest not greater than the outstanding bonds. [am there- 
fore of the opinion that, without further notice, the new 
issue may exceed $100,000, if the court found a greater sum 
to he due on the old issue, 


Very respectfully, I’. N. Prowr, 
April 23, 1902. Attorney General. 


CouNtTy—Volp REFUNDING BONDs, 


Kefunding bonds of a county are void where the only authority for 
their existence is an invalid act of the legislature, 
Hon. William Stuefer, State Treasurer, Lincoln, Neb. 

Deak Str: TL have your favor of May 15, in which vou 
inform me that you are offered for investment for the per- 
manent school fund, $20,000 of Douglas county refunding 
bonds, bearing 5 per cent. interest, issued under the act of 
the legislature of 1885, and asking the opinion of this de- 
partment as to the legality of said bonds. 

In reply I beg to say that in 1877 the legislature passed 
“An act to authorize the issue of county bonds in certain 
cases.” It provided for the issuing of refunding bonds to 
replace valid bonds previously issued, and was carried into 
the Compiled Statutes of 1881 as sections 11, 12 and 13, 
chapter 45. In 1883 the legislature passed an act to au- 
thorize counties to issue refunding bonds at not to exceed 
6 per cent. interest to replace other bonds previously issued 
and then payable. This last act was a complete act cover- 
ing the whole subject-matter embraced in the act of 
1877, and repealed by implication the act of 1877. The act 
of 1885 under which the bonds under consideration were 
issued was an act to amend sections 11, 12 and 13 of chap- 
ter 45, Compiled Statutes of 1881, which had previously 
been repealed by the act of 1883, These sections were there- 
fore not in force when it was sought to amend them by the 
act of 1S85, and said last mentioned act is void. (S/ate v. 
Benton, 33 Neb. 823; State v. Benton, 33 Neb. 834.) 
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You are therefore advised that in the opinion of this de- 
partment, based on the cases above cited, the bonds of 
Douglas county offered you by Kelly & Kelly are void, and 
cannot be purchased by the state as an investment for per- 
manent school funds, or for any other purpose. 

Very respectfully, I’. N. Prout, 

May 16, 1902. Attorney General. 


ABANDONED HIGHWAY—RE-OPENING—DAMAGES., 


A county must pay damages before opening an abandoned highway 
which has been used exclusively by a private individual for fifteen 
years, : 
Jesse T. Parker, Esq., County Attorney of Howard County, 
St. Paul, Neb. 

Dear Sir: In reply to your recent favor I have to 
say that in my opinion it will be necessary for the county 
to take steps to ascertain and pay. the damages before it 
can legally open a highway which has been abandoned for 
fifteen years, and which was fenced and used exclusively 
by private individuals during the period stated. 


Very respectfully, F. N. Provt, 


May 23, 1902. . Attorney General. 


IRRIGATION—AMOUNT OF WaATER—DIVERSION AT HEAD- 
GATE. 

An appropriator of water for irrigation is only entitled to one cubic 

foot a second for each 70-acre tract of land, and measurements 


for the purpose of diverting water from the stream to appro- 
priators must be made at the head-gate. 


Adna Dobson, Esq., State Engineer and Secretary of State 
Board of Irrigation, Lincoln, Neb. 
Dear Sir: I have the honor to acknowledge vour com- 
munication as follows: 


Under section 20, article 2, chapter 93a, Compiled Statutes, the ques- 
tion of allowance of water in excess of one-seventieth of a cubic foot 
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per second per acre to provide for loss by evaporation and seepage, 
has been a puzzling one. In the case of the Mirage canal taking water 
from the Niobrara river, there is not much water used for several 
miles below the head of the canal, and the loss in this distance is 
enormous. They claim that to measure the water to them at the 
head of the canal on the basis of one-seventieth of a cubic foot for 
each acre actually irrigated, would practically ruin their canal. On 
the other hand, the Hay Springs ditch heading on the opposite side 
of the river at a point a short distance below, irrigates land nearer 
the head of its ditch, and they claim that they could use the water 
beneficially. They claim that although their appropriation is subse- 
quent to the Mirage canal, they are entitled to all the water in 
excess of one-seventieth of a cubic foot per second for each acre of 
land actually irrigated by the Mirage canal. 

The matter resolves itself into the question of whether we may 
allow an appropriator to divert a large amount of water into his 
canal which is wasted in transmission, and is not beneficially used, 
where the formation is such that it seems to be impossible to pre- 
vent this loss without great expense. Or, shal! we limit the amount 
admitted at the head of the canal to one-seventieth of a cubic foot per 
second for each acre actually irrigated. 

I submit herewith measurements of the water flowing in the Mirage 
canal and giving the quantity at various points and the distance from 
the head-gate. No water is drawn from the canal for surface irriga- 
tion above the point twelve and one-half miles below the head-gate 
and in this distance the amount of water is reduced from. 13.8 cubic 
feet per second to 4.4 cubic feet per second at the point where the 
first water is diverted. 

Following are the measurements of Mirage ditch, June 3, 1902; 


At head-gate ; , . 13.44 cu, ft. per second. 
“1 mile below head-gate 11.54 = = 
“3 miles 5 27 11.37 ox a 
“4.6 miles “* . 9.76 ES a 
“ 6.25 miles “* rs 7.Al 7 oe 
“ 9 miles r 7 6.48 Vs oe 
“12.5 miles “ - 4.36 “4 = 


In the absence of a statute which provides for the dis- 
position of water for the purposes of irrigation, a prior 
appropriator has the right to divert from the natural 
stream a suflicient quantity of water to supply his needs at 
the place where it is used. In countries where irrigation 
is necessary it is unlawful to waste water which can be 
utilized ; and the paramount interests of the public prevent 
a prior appropriator from diverting more water than is 
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essential for beneficial uses or for domestic purposes. The 
ditches, flumes, and other means of carrying water to 
places of distribution on the lands must be constructed so 
as to prevent unnecessary waste or loss. These rules have 
been enforced by the courts of California and other states 
for many vears. In Barrows v. Fox, 98 Cal. 67, the court 
said : 


Plaintiffs have the right to divert from the stream a quantity of 
water snfficient to yield at the place of use the quantity required 
after the loss by absorption and evaporation of so much thereof 
as is necessarily so lost in a ditch and flume well constructed and 
kept in good condition. Ditches and flumes are the usual and ordi- 
nary means of diverting water in this state, and parties who have 
made their appropriations by such means cannot be compelled to 
substitute iron pipes, though they may be compelled to keep their 
flumes and ditches in good repair so as to prevent any unnecessary 
waste. 


In Natoma Water and Mining Co. v. Hancock, 101 Cal. 
51, this language is used: 


While the right of the prior appropriator is carefully protected, 
he is compelled to exercise it with due regard to the rights of others 
and the paramount interests of the public. The quantity of his law- 
ful appropriation cannot be diminished, but he must return the 
surplus to the stream without unnecessary waste, and he must use 
reasonable diligence and reasonably efficient appliances in making 
his diversion in order that the surplus may not be rendered unavail- 
able to those who are entitled to it. 


The following cases sustain the same principles: Barnes 
r. Sabron, 10 Ney. 233; Low v. Schaffer, 24 Ore. 245. 

_ The rules stated are by statute made the law of this state 
(Compiled Statutes, ch. 93a, art. 2), but the amount of 
water which a prior appropriator may divert from the 
natural stream is limited to one cubic foot per second for 
each seventy acres of land. The effect of the latter pro- 
vision, within the limitation stated, is to make the appro- 
priator responsible for all waste in his own ditch. This 
rule seems to be proper in this state owing to the absorbing 
character of the soil through which ditches must necessar- 
ily pass. Section 20, article 2, chapter 93a, Compiled Stat- 
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utes, limits an appropriator to a beneficial use, and pro- 
vides : 


No allotment for irrigation shall exceed one eubie foot per second 
for each 70 acres of land for which said appropriation shall be made. 


Under section 11 of the article cited the under secretary 
acting for the state board of irrigation has authority to 
divert water from the stream to the appropriators. The 
statute makes provision for only one place of diversion to 
the appropriators, namely, at the head-gate. The statutory 
_ provision is, in part,.as follows: 

The appropriators of any of the public waters of the state shall 
maintain to the satisfaction of the under secretary of the division 
in which such appropriation is made a substantial head-gate at the 
point where the water is diverted, which shall be of such construc- 
tion that it can be kept locked and closed by the under assistant, and 
such appropriator shall construct, and maintain, when required by 
the under secretary, a flume or measuring device as near the head 
of such ditch as is practicable, for the purpose of assisting the under 
assistant in determining the amount of water that may be diverted 


into said ditch from the stream. (Compiled Statutes, ch. 93a, art. 2. 
sec, 37.) 


I am therefore of the opinion that, under the statutes of 
this state, no appropriator of water for irrigation is en- 
titled to more than one cubic foot per second for each 70- 
acre tract of land, where other appropriators are demand- 
ing water, and that measurements for the purpose of 
diversion to appropriators must be made at the head-gate. 


Very respectfully, F. N. Provt, 
June 9, 1902. Attorney General. 


VILLAGES—PETITION FOR ITNCORPORATION—COUNTY ATTOR- 
NEY. 
All inhabitants of a village are competent signers of a petition for 
its incorporation. 


It is the duty of the county attorney to defend the county board in 
all suits arising out of its business transactions for the county, 
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L. B. Unkefer, Esq., County Attorney of Grant County, 
Hyannis, Neb. 

Dear Sir: I have your favor of the 23d instant, request- 
ing the opinion of this office as to who are qualified signers 
under the law to a petition to a county board for the in- 
corporation of a village. 

In reply you are respectfully advised that in our judg- 
ment all actual inhabitants of the proposed village are 
competent signers on such a petition. It is apparent that 
the legislature did not intend to require the inhabitant to 
be an elector before he could sign a petition. Had such | 
been the intention of the lawmakers, they would have used 
the word “elector” instead of “inhabitant.” 

In reply to your question as to whether or not it is your 
duty to appear and defend the county board should man- 
damus proceedings be brought against them, I would say 
that section 16, chapter 7, Compiled Statutes, makes it the 
duty of county attorneys, in the several courts of their 
respective counties, to prosecute and defend on behalf of 
the state and county all suits, applications or motions, 
criminal or civil, arising under the laws of the state in 
which the state or county is a party or interested. I think 
this section makes it obligatory upon you to defend the 
county board in all cases arising out of business transacted 
by them as a board. 

Very respectfully, 
F. N. Prout, Attorney General. 

June 24, 1902. By Norris Brown, Deputy. 


TAXATION—ASSESSMENT OF CREDITS. 


In listing credits for the purpose of assessment the owner may offset 
his bona fide debts. 

M. D. King, Esq., County Attorney of Kearney County, 
Minden, Neb. 

Dear Sir: I have your favor of the 21st instant request- 
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ing the opinion of this department upon the following 
question, relating to the assessment of personal property : 
Is a person who has money Joaned out, for instance, an ordinary 


Joan, secured by mortgage or unsecured, entitled to offset any indebt- 
edness of his as against such loan? 


In reply I beg to advise you that section 27, article 1, 
chapter 77, entitled “Revenue” in the Compiled Statutes, 
expressly provides: 

In making up the amount of credits which any person is required 
to list for himself or for any other person, company or corporation, 
he shall be entitled to deduct from the gross amount of credits the 
amount of all bona fide debts owing by such person, company or 
corporation. 

This language was construed by the supreme court in 
Jones v, Seward County, 5 Neb. 561, to mean that “the tax- 
payer is entitled to have deduction of bona fide debts owing 
by him from the gross amount of his credits.” 

Section 28, article 1, chapter 77, Compiled Statutes, 
modifies section 27 by excepting certain debts from being 
used to offset credits,—that is to say, section 27 allows 
credits to be offset by bona fide debts. Section 28 allows 
credits to be offset by all bona fide debts except certain 
ones therein enumerated, to-wit, for the purchase of United 
States bonds or other non-taxable property, or for unpaid 
subscriptions to certain societies, or for subscriptions due 
on capital stock of any company, ete. 

In our judgment, the person mentioned in your question 
is entitled to deduct from his credits his own bona fide 
debts, provided they are not within the exceptions named 
in section 28. 

Very respectfully, 
I’, N. Prout, Attorney General. 

June 24, 1902. By Norris Brown, Deputy. 
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CouNTY TREASURER—SETTLEMENT—SALARY OF DEPUTY. 


Where the county board has not found that assistance of a deputy 
treasurer is necessary and has not fixed compensation for such 
an officer, the county treasurer cannot retain fees in excess of 
his salary and pay them to a deputy. 


H. EB. Gapin, Esq., County Attorney of Cheyenne County, 
Sidney, Neb. 
Dear Sir: I have your favor of recent date in which you 
ask for the opinion of this department upon the following 
questions : 


Where fees received by a county treasurer exceed the compensa- 
tion allowed him by law, can he retain the excess and apply the same 
in paying for the services of a deputy? If this can be done, is it not 
necessary that the employment of a deputy should first be authorized 
by the county board and the rate of compensation for. such deputy 
be fixed by the board? 


In reply I beg to advise you that section 42, chapter 2s, 
Compiled Statutes, 1901, provides: 


That every county judge, county clerk, treasurer and sheriff of 
each county whose fees shall in the aggregate exceed the sum, of 
$1,500 each for the county judge and county clerk, and $2,000 each 
for sheriff and county treasurer per annum, shall pay such excess 
into the treasury of the county in which they hold their respective 
offices: * * * And provided further, That if the duties of any of 
the officers above named in any county of this state shall be such 
as to require one or more assistants or deputies, then such officers 
may retain an amount necessary to pay for such assistants or depu- 
ties not exceeding the sum of $700 per year for each of such deputies 
or assistants: * * * And provided further, That neither of the 
officers above named shall have any deputy or assistants unless the 
board of county commissioners shall, upon application, have found 
the same necessary, and the board of county commissioners shall 
in all eases prescribe the number of deputies or assistants, the time 
for which they may be employed, and the compensation they are to 
receive, 


This section has been before the supreme court a num- 
ber of times and has by the court been construed in Gage 
County v. Wilson, 38 Neb. 167. Chief Justice Maxwett, 
speaking for the court, said: 


The object of this statute was not to make the office of county 
clerk, and other offices named, a salaried office, but to fix a limit 
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in the amount received and retained, and require the excess to be 
paid into the county treasury. It provides for the appointment of 
certain deputies for each of the officers named and that the county 
board shall determine the number of deputies and amount of salary 
of each, not to exceed the sum specified in the statute. The depu- 
ties, however, are to be paid out of the fees of the office, and not 
from the county treasury. ‘The claim in this case is against the 
county, and in our view the county is not liable, as the salary of the 
deputy is to be paid by the principal out of the fees received by him 
in excess of the amount which he is to retain. 


Other cases decided by the court lay down the same rule 
of construction. 

The limit of the treasurer's compensation is fixed by this 
section at $1,500 in counties of the class to which Cheyenne 
belongs. All fees in excess of that amount must be paid 
into the county treasury, and cannot be used in payment 
of the services of a deputy, unless the county board has 
first found that such assistance is necessary and prescribed 
the number of assistants, the time for which they may be 
employed and the compensation they are to receive. 


Very respectfully, I. N. Prowt, 
June 25, 1902. Attorney General. 


Roap TAXES—DISTRIBUTION. 


One-half of the money paid into the county treasury from the several 
road districts in discharge of road taxes must be divided equally 
among the several commissioner districts. 


G. R. McCrary, Esq., Treasurer of Webster County, Red 
Cloud, Neb. 

DrAR Sir: Ihave your favor of the 8th instant, request- 
ing the opinion of this office on the meaning of the follow- 
ing part of section 76, chapter 78, Compiled Statutes: 

In counties not under township organization the road tax shall 
be paid in cash. One-half of all the moneys paid into the county 
treasury from the several road districts in discharge of road tax shall 


constitute a county road fund which shall be divided equally between 
the commissioner districts and shall be at the disposal of the county 
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commissioner in his district for the general benefit of the county 
roads therein, , 


This latiguage can have but one meaning, and that is, 
that one-half of the moneys so paid into the county treas- 
ury shall be divided equally among the several commis- 
sioner districts without regard to which district, road or 
commissioner, the money is collected from. The intention 
of the legislature was to provide equal amounts of money 
to be at the disposal of each county commissioner for the 
general benefit of the county roads in his district. The 
other one-half of all moneys so paid into the county treas- 
urv from the several road districts together with all cash 
labor taxes constitutes a district road fund to be expended 
in the road district in which it was collected, as further 
provided in said section. 


Very respectfully, I. N. Prowt, 
July 9, 1902. — Attorney General, 


CouNTY BRIDGES—REPAIRS—EXPENSES, 


The county must repair county bridges and the approaches thereto 
and bear the expenses of such repairs. 


W. A. Deary, Esq., County Attorney of Franklin County, 
Bloomington, Neb. 2 

Dear Str: I have vour favor of the 9th instant,. request- 
ing the opinion of this office on the following questions: 

Is the county bound to repair graded roads or earthen approaches 
to bridges where the same are unsafe or impassable owing to fresh- 
ets? Is the expense of such repairs to be borne by the county or 
township” Would the fact that such grade was in the limits of an 
incorporated village alter the liability of the county to keep it in 
repair? — 

Replying thereto, you are respectfully advised that in my 

4 2 ~ | . * 
judgment the law requires the county to repair. not only 
all county bridges but also the approaches thereto. The 
expense incurred thereby is a county and not a township 
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charge. The location of the county bridge and its ap- 
proaches, whether in a village or elsewhere, is immaterial. 
It seems to us the several provisions of chapter 78, Com- 
piled Statutes, make the above conclusion clear and cer- 
tain. 
Very respectfully, 
I’. N. Prout, Attorney General. 
July 10, 1902. By Norris Brown, Deputy. 


TAX SALE—MINIMUM PrRICE—PRIVATE SALE. 


The county must procure a decree foreclosing its tax-lien on land of 
the delinquent tax debtor and there must be a failure, for want 
of bidders, to sell the land at such foreclosure sale, before the 
county board can fix a minimum price at which the land may 
be sold at private sale. 


A. J. Weaver, E'sq..County Attorney of Richardson County, 
Falls City, Neb. 
Dear Sir: [ have your favor of the Ist instant, in which 
you request a construction by this department of section 4, 
article 7, chapter 77, Compiled Statutes, which reads: 


Whenever it shall appear to the county commissioners of any 
county, that any tract of land or town or city lot in such county 
is of less value than the amount of taxes due upon it, it shall be 
their duty, at any’ meeting after said land or lot shall have been 
offered for sale and not sold for want of bidders, to fix a minimum 
price for the same, and certify the price so fixed to the county 
treasurer, and such land or lot shall be sold by said treasurer as 
other lands and lots are sold at “private sale,” at not less than said 
minimum price, irrespective of the amount of taxes due upon it; 
and such sale shall convey the title to the said tract or parcel of 
land, divested of all liability for any arrearages of taxes or penalty 
which may remain after applying the amount for which it was held 
thereon. 


Your inquiry is: 


Under said section is it necessary, before a minimum price can be 
fixed by the county board, that the county shall become the owner 
of tax certificates and foreclose its lien, and the said property be 
not sold for want of bidders under such foreclosure? 
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The subject is not free from doubt; but in view of the 
constitutional provision forbidding any release or com- 
mutation of taxes in any form whatever (Constitution, art. 
9, sec. 4), the above section, if construed consistently with 
said provision, means that the county must first foreclose 
its lien, and failing to sell the property for the full amount 
of taxes due for want of bidders at such foreclosure sale, 
and the property being worth less than said taxes, then the 
county board has the right to fix a minimum price at which 
the sale of said property may be authorized. We think this 
proposition is sustained in principle by the following au- 
thorities: State vr. Graham, 17 Neb. 43; County of Lan- 
caster v. Trimble, 33: Neb. 121; County of Lancaster v. 
Rush, 35 Neb. 119. 

Very respectfully, 
F. N. Prout, Attorney General. 

July 10, 1902. By Norris Brown, Deputy. 


CouNTY TREASURER—I*UNDS—CoUuNtTy ATTORNEY— 
DUTIES. 


A county treasurer is not required to keep the collections under one 
year’s levy separate from the collections under levies for other 
years. 


There is no authority of law for the existence of a “cash accumula- 
tion fund” in the county treasury. 


It is not the duty of the county attorney to prosecute persons for 
violating city ordinances. : 


@. A. Eberly, Esq., County Attorney of Stanton County, 
Stanton, Neb. , 
Dear Sir: I have your favor requesting the opinion of 
this office upon the following questions: 


1. Is it necessary for the county treasurer to keep the collections 
made from each year’s levies separate and apart from the levies of 
other years, and is it necessary that he continue to carry such 
separate accounts until each year’s levy is finally collected? 
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2. Would it be in accordance with the law to carry all collections 
made on levies other than the current year in a common fund, de- 
nominating the same a “eash accumulation fund”? 

3. Is it the duty of the county attorney of Stanton county to prose- 
cute a person charged with a misdemeanor under the ordinances of 
the eity of Stanton when the case comes to the district court on 
uppeal and the facts charged in the complaint in the court below, 
while charging an offense under the city ordinances, do not con- 
stitute an offense under the general laws of the state? 


In reply to the first question you are advised that the 
statute nowhere requires the county treasurer to keep the 
collections made from each year’s levy separate and apart 
from the levies of other years. It is therefore not necessary 
for him to do so. 

To your second inquiry I beg to say that no such fund as 
a “cash accumulation fund” is known to the law governing 
county treasurers, and I am unable to discern any reason 
for its existence. 

Your third question is answered by section 16, chapter 
7, Compiled Statutes, which defines the duties of the county 
attorney. You will observe that this section does not re- 
quire you to prosecute persons for violations of city ordi- 
nances. By it your duties are limited, as county attorney, 
to appearing in court only when the state or county is a 
party or is interested in the suit. 


Very respectfully, | F. N. Prout, 
July 18, 1902. Attorney General. 


COUNTIES—DEPOSITARY BOoNps. 
The bond of a county depositary is void, where it violates mandatory 
provisions of the statute under which it is executed. 
Jesse L. Root, Esq., County Attorney of Cass County, 
Plattsmouth, Neb. 
DrAR Str: I have your favor of the 17th instant, contain- 


ing a personal bond given to your county treasurer by a 


bank in which the treasurer has deposited funds of the 
22 
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county. You request my opinion as to the validity of this 
bond. 

In reply I beg to say that in my judgment the bond is 
absolutely void. It is contrary to the provisions of the 
statute as well as public policy. The law provides the man- 
ner in which the county treasurer may deposit county 
funds and also provides the form and terms of the bond. 
(Compiled Statutes, ch. 18, art. 3, sees. 18-20.) To deposit 
county funds in any other manner or under the terms of 
any other bond than that provided by statute, is to violate 
the law and to render the sureties harmless from suit. 


Very respectfully, I. N. Prout, 
July 18, 1902. Attorney General. 


CONSTITUTION—A MENDMENT—RESOLUTION—V ETO. 


The governor has no power to approve or veto a joint resolution to 
submit to the electors of the state a proposition to amend the 
constitution. 


Hon. George W. Marsh, Secretary of State, Lincoln, Neb. 
Dear Sir: I have the honor to acknowledge your com- 
munication of the 19th instant, in which you ask the opin- 
ion of this department upon the following proposition : 
The legislature of this state at its twenty-seventh ses- 
sion passed a joint resolution known as “House Roll No. 
117,” proposing to amend section 1, article 15 of the con- 
stitution of this state. Said resolution received the neces- 
sary three-fifths vote of all of the members elect of both 
houses, was duly entered on the journals and presented to 
the governor, who attempted to veto such proposed amend- 
ment. You ask if the veto power of the governor extends 
to proposals of this character, to the end that if no such 
power exists, the state department may proceed to publish 
said proposed amendment as required by the constitution. 
Section 1, article 15 of our constitution provides: 
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Either branch of the legislature may propose amendments to this 
constitution, and if the same be agreed to by three-fifths of the 
nembers elected to each house, such proposed amendments shall 
be entered on the journals, with the yeas and nays, and published 
once each week in at least one newspaper in each county, where a 
newspaper is published, for three months immediately preceding the 
next election of senators and representatives, at which election the 
same shall be submitted to the electors for approval or rejection, 
and if 2 majority of the electors voting at such election, adopt such 
amendments, the same shall become a part of this constitution, 
When more than one amendment is submitted at the same election 
they shall be so submitted as to enable the electors to vote on euch 
umendment separately, 


in my judgment, based upon the section of the constitu- 

tion above quoted and the decisions of our supreme court, 
as well as the decisions of other courts, the approval of the 
chief executive is not necessary to the validity of a pro- 
.posed amendment to the constitution. The constitution 
itself provides that the proposed amendment shall be sub- 
mitted to the electors of the state who shall approve or dis- 
approve of such proposed amendment. It is in no sense a 
law which will be operative upon its approval by the gov- 
ernor; or Which, notwithstanding the veto of the governor, 
may become effective upon receiving the affirmative vote 
of three-fifths of the members elect of both houses of the 
lewislature. The object of the constitutional provision 
providing for the proposal of such amendment by three- 
tifths of the members of each house is to initiate a mode by 
which the electors shall decide whether there shall be an 
amendment to the constitution or not. 

Our supreme court has, | think, forever set at rest this 
question in Re Constitutionality of Senate File 31,25 Neb. 
Sti4, where Justice MAXWELL, speaking for the court, says: 

The proposed amendment possesses no efficacy until approved by 
an majority of the electors of the state voting at the election, anc 


the approval of the governor is unnecessary, and adds nothing to the 
‘validity of such proposed amendments, 


You are advised, therefore, that, in the opinion of this 
department, the governor had no power over said proposed 
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amendment either to approve or veto, and it is your duty 
as secretary of state to proceed under section 1, article 15 
of the constitution, to submit said proposed amendment to 
the people for their approval or rejection. 
I have the honor to remain, 
Very respectfully, I’. N. Prout, 
July 21, 1902. Attorney General. 


ARREST—I*AILURE TO ASSIST OFFICER—PENALTY. 


A person called upon by a village marshal to assist in arresting riot- 
ers may be prosecuted and fined for refusing to render such 
assistance. ; 


J. C. Dort, Esq., County Attorney of Pawnee County, 
Pawnee City, Neb. 
Dear Sir: I have your favor of the 21st instant, in which 
vou say that while the village marshal was attempting to 
arrest a crowd of drunken rioters who resisted his attempt, 
he called upon a number of bystanders to assist him and 
they refused. You inquire the opinion of this department 
if those bystanders who refused are liable to prosecution. 
Replying to your question I beg to say that in my judg- 
ment they are liable to a fine not exceeding $50 each, as 
provided in section 161 of the Criminal Code. 
Very respectfully, I. N. Prowt, 
July 22, 1902. Attorney General. 


CourT REPORTER—COMPENSATION. 


A court reporter is entitled to compensation for making for the 
county attorney a carbon copy of the testimony in a criminal 
prosecution. 

Jesse T. Parker, Esq., County Attorney of Howard County. 

St. Paul, Neb. 


Dear Sir: I have vour favor of the 22d instant, in which 
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you state that a defendant in a eriminal case upon convie- 
tion had ordered a transcript of the testimony for the pur- 
pose of error proceedings in the supreme court. You also 
state that for vour own use vou requested the reporter to 
furnish vou a carbon copy of said testimony. You inquire 
if the reporter is entitled to pay for the copy furnished 
vou. 

In reply [ would say that I am not advised of any law 
which compels reporters to furnish you such a copy for 
nothing. Section 49, chapter 19, Compiled Statutes, in no 
way covers the facts such as detailed by you. In my judg: 
ment the reporter is entitled to compensation. 


Very respectfully, I’. N. Prout, 
Julv 22, 1902. Attorney General. 


EMBEZZLEMENT, 


One charged with the embezzlement of money cannot escape pun- 
ishment on the ground that it was entrusted to him for an 
unlawful purpose, 


Harvey C. Beebe, Esq., County Attorney of Polk County, 
Shelby, Neb. 

Dear Sir: I have your favor of the 20th instant, in which 
you submit the following proposition, requesting the opin- 
ion of this department thereon : 

A person is engaged in running a bucket-shop, acting as the agent 
for others in buying and selling options on corn, wheat, oats, pork 


and stocks, and appropriates to his own use the money put in his 
hands to cover margins. Is he guilty of embezzlement? 


In my judgment he is. I think the law is well settled 
that a person charged with the embezzlement of money 
cannot escape on the ground that the money entrusted to 
him was to be used for an unlawful or illegal purpose. (2 
Bishop's New Criminal Law, see. 359.) In Commonwealth 
r. Cooper, 130 Mass. 285, the defendant was charged with 
embezzlement. It was claimed by him that the money 
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entrusted to him was for the purpose of buying stocks on 
margins, and therefore for an illegal purpose, and not the 
subject of embezzlement. In disposing of that point the 
court said, even if his contention was true,— 


That the check or money sent by him would remain the subject 
of larceny or embezzlement; and if the defendant fraudulently ap- 
propriated it to his own use, it would be no defense to an indictment 
by the government for embezzlement, to show that the property 
had been entrusted to him for an illegal purpose. (Commonicealth rv. 
Smith, 129 Mass, 104.) 


Very respectfully, I, N. Prout, 
July 22, 1902. Attorney General. 


PARSONAGES—TAXATION, 


Rectories and parsonages owned by religious societies are not ex- 
empt from (axotion.* : 


W. W. Wilson, Esq., County Attorney of Otoe County, 
Nebraska City, Neb. 

Dear Str: T have your favor of the 24th instant, stating: 

I wish to be advised by your depariment as to whether the rectory 


or parsonage belonging to a church society and oceupied by the 
rector or minister as a residence is exempt from taxation. 


In reply thereto I beg to say that our court has several 
times construed the constitution (art. 9, sec. 2) and the 
statute which exempts from taxation all property used 
“exclusively” for religious, school, military and charitable 
purposes, The rule of strict construction is applied by all 
courts to provisions of this kind for the reason that the 
policy of the law is to tax all property. The presence of 
the word “exclusively” in the exemption-provisions nega- 
tives the idea that property used partially for religious 

purposes is exempt. Judge HoLCoMn, speaking for the court 
in Young Men's Christian Ass'n v. Douglas County, 60 Neb. 
647, says: 


«tt ae gee mn — - . + ——————— 


*Former ruling followed. See ante, page 281, 
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In arriving at a conclusion with respect to the matter, we are to 
bear in mind that the exemption claim being an exception to the 
general rule of taxation, and in derogation of the equal rights of 
all, the statute is to be strictly construed. It is not meant that 
there shall not be a liberal construction of the language used in 
order to carry out the expressed intention of the fundamental law- 
makers and the legislature, but rather that the property which is 
claimed to be exempt must come clearly within the provisions grant- 
ing such exemption, * * ® Our law is broad and comprehensive 
and provides that all property exclusively used for the purposes 
mentioned is exempt, negativing the idea that property not so used 
is entitled to such favor, * * *® The language of the statute is 
clear and explicit. Under it all property used exclusively for the 
purposes mentioned is exempt from taxation. Property not so used 
is subject to the general law of taxation. 


In support of this doctrine may be cited: First Chris- 
tian Church v. City of Beatrice, 39 Neb. 432; Academy of 
the Sacred Heart v, lrey, 51 Neb. 755; Cleveland Library 
Ase’n v. Pelton, 36 O. St. 253; People vr. Callison, 22 Abb. 
N. Cas. [N. Y.] 523; Salem Lyceum vr. Salem, 154 Mass. 15. 
In construing a similar law, the supreme court of Min- 
hnesota, in Ramsey County v. Church, 45 Minn, 229, held: 

A rectory or parsonage belonging to a church society, its tem- 
porary use being for a secular purpose, to-wit, the residence of the 
priest or minister, ts not exempt. 

In view of these decisions, I am of the opinion that a 
parsonage or rectory is subject to taxation in this state. 


Very respectfully, F. N. Prout, 
July 28, 1902. , Attorney General. 


SINKING-F UND TAX—STATE. 
The state board of equalization has no authority to levy a sinking- 
fund tax to pay the floating indebtedness of the state. 
Ntate Board of Equalization, Lincoln, Neb, 
GENTLEMEN: I have the honor to acknowledge your favor 
of present date, requesting the opinion of this department 
on the power of your honorable board to levy a sinking- 
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fund tax for the purpose of paying the floating indebted- 
ness of the state. ; 

In replv I beg to say that a sinking-fund tax is defined 
by the supreme court of this state to be a tax raised for the 
purpose of paying the interest and principal of a public 
loan. The court has also held that such a tax cannot, under 
the statute, be levied for the payment of the floating in- 
debtedness of a county. In Union Pacific R. Co. v, Buffalo 
County, 9 Neb. 449, the court said: 

A sinking-fund tax is a tax raised to be applied to the payment of 


the interest and principal of a pwbdlic loan, and it cannot under the 
statute be levied for the payment of floating indebtedness. 


To the same effect is Union Pacific R. Co. v. York 
County, 10 Neb. 612. In support of this doctrine may be 
cited: 2 Bouvier’s Law Dictionary, 524; Anderson’s Law 
Dictionary, 482; Savings Bank v. New York, 102 N. Y. 313. 

In my judgment the same rule controls in respect to a _ 

state sinking-fund tax and a floating indebtedness of the 
state, 
A public loan represents money borrowed for govern- 
mental purposes. The floating indebtedness of the state, 
like that of a county, does not represent money borrowed 
for any purpose, and is therefore not a public loan in any 
sense. : 

In the line of the decisions cited and in the absence of 
express authority of law, either constitutional or statutory, 
I am of the opinion that no power exists authorizing the 
state board of equalization to levy a sinking fund tax for 
the purpose of paying the floating indebtedness of the 
state. 

Very respectfully, 
I, N. Prout, Attorney General. 

July 30, 1902. By Norris Brown, Deputy. 
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(‘OSTS—LIABILITY OF COUNTY. 


Where one charged before a magistrate with the commission of a 
crime pays the costs of a change of venue and is afterward ac- 
quitted, he cannot recover from the county the amount of such 


costs. 


W. A. Deary, Esq., County Attorney of Franklin County, 
Bloomington, Neb, 

Dear Str: T have your favor of the 5th instant, in which 

you ask the opinion of this department on the following: 

Where defendant in a felomy case pays the costs at preliminary, 

under sections 957 and 958, Code of Civil Procedure, and upon hearing 


is discharged, is the county bound to repay money so paid by the 
defendant? 


In reply I beg to say that under the Criminal Code there 
is no provision whatever for a defendant to recover costs, 
except under the provisions of section 461. Where a per- 
son is charged with crime before an examining magistrate, 
desires a change of venue and pays the costs required under 
section 958, Code of Civil Procedure, and is afterward dis- 
charged, he cannot, under the Code, recover from the 
county the costs paid to procure such change of venue. 


Very respectfully, F. N. Prout, 
August 7, 1902. Attorney General. 


SUPERINTENDENT OF PusLic INSTRUCTION—DECISIONS, 


Decisions of the state superintendent of public instruction have the 
force of law until reversed by the courts. 


W. Z. Taylor, Nsq., County Attorney of Hitchcock County, 
Culbertson, Neb, 

Dear Sir: [ have your favor of recent date in which vou 
state that as attorney for a client other than the county 
you appeared before the county superintendent on a hear- 
ing of a matter involving the division of school districts. 
Your favor contains the letter of the state superintendent 
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to you and to your county superintendent in which he gives 
advice in respect to the points and questions raised by you. 
Section 4 of subdivision 8, chapter 79, Compiled Stat- 
utes, provides: 
He [state superintendent] shall decide disputed points in school 


law, and all such decisions shall be held to have the force of law till 
reversed by the courts. 


Under this provision we have no authority to revise or 
amend the opinion of the state superintendent. 
I return herewith the letters of Superintendent Fowler. 
Very respectfully, 
I. N. Prout, Attorney General. 
August 14, 1902. By Norris Brown, Deputy. 


CouNTY—CLAIM—ASSIGN MENT—DELINQUENT TAXES— 
WARRANT, 


A county board's order allowing a claim subject to claimant's de- 
linquent personal taxes authorizes the clerk to issue a warrant 
for the balance due only. 


A county board's order allowing a claim subject to claimant's de- 
linquent taxes is not void because of a failure to first procure 


from the treasurer a certificate showing the amount of such 
delinquency. 


Where the county board allows a claim subject to delinquent taxes, 
an assignment of the claim transfers only the balance due claim- 
ant, though a warrant is inadvertently issued for the full amount. 


W. A. Deary, Esq., County Attorney of Franklin County, 
Bloomington, Neb. 

DEAR Sir: I have your favor of the 9th instant, in which 
you state that your county board allowed a claim against 
the county, “subject to all delinquent personal taxes” ow- 
ing by the claimant to the county; that said allowance was 
made by the board without first procuring from the county 
treasurer his certificate as to the amount of taxes due from 
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the delinquent; and that a warrant had been drawn by the 
county clerk for the full amount of the claim. You in- 
quire, “Can the treasurer receipt for the warrant and apply 
it to the payment of delinquent taxes he may find due from 
the claimant, or can this warrant be taken on distress war- 
rant by the treasurer after it is issued but before delivery 
to claimant?” You further inquire, in case of assignment 
of the claim before the warrant is issued, can distress writ 
reach the warrant in the hands of the clerk or an assignee? 

In reply I beg to say that the order of the board allowing 
the claim against the county, “subject to all delinquent 
personal taxes,” does not authorize the county clerk to 
issue a warrant for the full amount, payable to the claim- 
ant, and such warrant when so issued is without authority 
of law and void. While the failure of the board to first 
procure from the county treasurer his certificate of de- 
linquent taxes as provided in section 48, article 1, chapter 
18, Compiled Statutes, does not in my judgment invalidate 
the order your board made, still section 49 following should 
be observed by the board, and it should “issue an order to 
the county treasurer directing him to draw from the same 
fund out of which said account or claim should have been 
paid the amount of said delinquent taxes.” The claimant 
is entitled to no warrant at all, if his delinquent taxes 
exceed the claim. If the delinquent taxes do not exceed or 
equal the claim then the order of the board to the county 
treasurer is for the amount of the delinquent taxes, and 
the balance due the claimant should be paid him by a war- 
rant. Under the order of the board allowing the claim 
“subject to delinquent taxes,” which is an adjudication 
binding on both parties unless appealed from, the claimant 
is entitled to no warrant if his taxes exceed or equal his 
claim against the county. There could be no valid assign- 
ment of the claim to any parties unincumbered by the 
amount the claimant owed the county for taxes. The 
assignee could only get an assignment for such sum as the 


332 REPORT OF THE ATTORNEY GENERAL. 


claim against the county might exceed the amount of the 
delinquent taxes, 
Very respectfully, 
F. N. Prout, Attorney General. 
August 14, 1902. By Norris Brown, Deputy. 


County TREASURER—DEFA v L'—SETTLEMENT—NOTE. 


A county board has no authority to settle with a defaulting treas- 
urer by accepting his note for the amount of the shortage. 


R. J. Millard, Esq... County Attorney of Cedar County, 
Hartington, Neb. 

Dear Sir: I have your favor of the 12th instant, request- 
ing the opinion of this department on the power of the 
county commissioners to settle with a defaulting treasurer 
by accepting part cash and a note for the residue. 

In reply you are respectfully advised that a county board 
has only such powers as are expressly given it by statute 
or are necessarily incident to the exercise of powers ex- 
pressly conferred. Section 43, article 1, chapter 18, Com- 
piled Statutes, provides: 


All persons chargeable with money belonging to any county shall 
render their accounts to and settle with the county board at the 
time required by law, and pay into the county treasury any balance 
ithich may be due the county, take duplicate receipta therefor, and de- 
posit one of the same with the clerk of the county within five days 
thereafter, 


In my judgment it was not in the contemplation of the 
legislature to authorize a settlement with a defaulting offi- 
cer by receiving from hima promissory note. If in default, 
the officer owes the money to the county, and a promise 
from him to pay is no settlement of his account. His debt 
to the county can be settled only in one way, and that is by 
paying into the county treasury the money. Until he does 
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that his obligation is not discharged and his bondsmen are 
not released. 
Very respectfully, 
I. N. Prout, Attorney General. 
August 14, 1902. By Norris Brown, Deputy. 


CouNTY—DEpPostroRY—INTEREST. 

A county depository cannot escape liability for the payment of in- 
terest by a mere statement of one of its officers, to a member 
of the county board, that the bank will no longer pay interest. 

i. DD. Brown, Esq., County Attorney of Nuckolls County, 

Nelson, Neb. 

Dear Sir: I have vour favor of recent date in which you 
request the opinion of this office on the liability of a de- 
pository bank to pay interest on county funds deposited 
in said bank by the county treasurer. You enclose copy 
of the depository bond executed by the bank and its sure- 
ties and approved by the county board. 

Replying to your question, you are respectfully advised 
that in my judgment the bank and sureties are liable for 
interest as provided in the bond. The bdnd is a valid and 
binding contract; and the bank cannot escape liability for 
the payment of interest by a mere statement of one of its 
officers to some member of the county board that it will 
no longer pay interest, any more than it can escape pay- 
ment of the principal by such a notice or statement. 

Very respectfully, 
F. N. Prout, Attorney General. 

August 28, 1902. By Norris Brown, Deputy. 


MILITIA—J UDGE-ADVOCATE GENERAL—REVIEW. 
The attorney general has no authority to review or supervise a de- 
cision of the judge-advocate general. 
Hon. Ezra P. Savage, Governor of Nebraska, Lineoln. 
Drar Sir: I have the honor to acknowledge the receipt 
of vour favor of recent date as follows: 
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Will you kindly let me know if a party holding a commission as 
assistant surgeon in the Nebraska National Guard, is a legal voter at 
an election for the purpose of electing officers for the company, 
battery or troop to which said assistant surgeon may be assigned” 
Or is there any authority for commissioning an assistant surgeon? 


In reply I beg to submit that section 9, chapter 56, Com- 
piled Statutes, which chapter comprises the Military Code 
of the state, provides: 

The judge-advocate general is the legal adviser of the military 
department of the state of Nebraska in such matters pertaining to 
the militia and national guard as may be referred to him by the 
commander-in-chief. He reviews all proceedings of courts-martiul 
requiring the action of the commander-in-chief, endorsing thereon 
his opinion in writing. He brings such suits as may be required by 
law. He shall on or before the first day of December, make his 
annual report to the commander-in-chief through the adjutant gen- 
eral. 


The questions contained in vour communication were on 
the 10th day of December, 1901: 

Respectfully referred to the judge-advocate general for an early 
opinion, By command of the governor, 

L. W. Cotsy, Adjutant General, 

The judge-advocate general, as shown by the papers ac- 
companying your communication, complied with the re- 
quest and rendered an opinion upon the questions pre- 
sented, His decision upon all matters referred to him by 
the commander-in-chief is final until modified or reversed 
by some higher authority in the military department. This 
department has no supervisory powers over the military 
department or the decisions of its judge-advocate general. 
I must, therefore, most respectfully decline to assume any 
such powers or to give advice upon a matter which belongs 
purely to the military branch of the government and under 
the control of an officer provided by law for that purpose. 

I have the honor to return herewith the papers and mem- 
oranda accompanying vour request. 

Very respectfully, I’. N. Prout, 
September 3, 1902. Attorney General. 
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(7RASS IN HIGHWAY—OW NERSHIP. 


Road overseers may cut grass in a highway and use it in making or — 
in repairing the road, but when not so used such grass belongs 
to the owners of adjacent lands. 

Jesse T. Parker, Esq., County Attorney of Howard County, 


St. Paul, Neb. 


Dar Sir: I am in receipt of vour inquiry as follows: 

A question has arisen here as to the ownership of the grass or hay 
growing in the right of way of the public road. In many cases the 
owners of the adjoining lands have habitually cut and appropriated 
to their own use the hay growing in the public road; and in other 
caves the road overseers have eut the hay within the road-limits 
and used it to improve the road-bed in sandy places. Please advise 
me whe in your opinion has the right of property in the grass grow- 
ing in the public road,—the owner of the adjoining land, or the 


public. 

In Commissioners v. Beckwith, 10 Kan. 607, the rule ap- 
plicable to your inquiry was stated as follows: 

The fee in the land never passes to the public, but always con- 
tinues to belong to the original owner. He continues to own the 
trees, the grass, the hedges, the fences, the buildings, the mines, 
quarries, springs, water-courses,—in fact everything connected with 
the land over which the road is laid out, which is not necessary for 
the publie use av a highway. 

See, also, Woodruff vr. Neal, 28 Conn. 165; Gamble rv. 
Pettyjohn, 16 Mo, 3875; Cole rv. Drew, 44 Vt. 493 Feleh rv. 
Gilman, 22 Vt. 383 Cook rc. Hecht, 64 Mo. App. 273; Omaha 
NS. R. rv. Beeson, 36 Neb, 361, The latter case holds that, 
In this state, the land reverts to the abutting proprietor 
when the highway has been vacated. 

The right of the abutting owners to take grass from the 
highway, however, does not, in my opinion, prevent road 
overseers from using whatever grass is necessary for re- 
pairing the roads in the manner suggested in your letter. 
On this point the supreme court of Vermont said: 

We think digging the soil and using the timber and other ma- 
terials found within the limits of the highway, in a reasonable man- 


ner, for the purpose of making and repairing the road, or bridges, 
are incideiut to the easement. (Felch rv. Gilman, 22 Vt. 40.) 
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See, also, Cook v. Hecht, 64 Mo. 280; Cole v. Drew, 44 Vt. 
©2; Elliott, Roads & Streets (2d ed.) sec. 690. 
Very respectfully, I’. N. Prout, 
September 3, 1902. Attorney General. 


-MunicieaL Bonps—PRoOpOSITION TO VoTERS—CiTy CHAR- 
TER—GENERAL LAW. 


Where the charter of a city provides a complete system for issuing 
and paying municipal bonds, it need not comply with additional 
requirements of the general law on the subject. | 


In submitting to the electors of the city of Crete a proposition to 
issue bonds for extension of water-works, it is unnecessary to 
include a proposition to authorize the city officers to levy a tax 
to pay the bonds in case they are issued. 


The power of a municipality to incur an indebtedness and issue 
bonds includes the power to levy and collect taxes to pay them. 


Hon. Charles Weston, Auditor of Public Accounts, Lin- 
coln, Neb. : 
Dear Sir: I beg to acknowledge your inquiry as fol- 
lows: 


There has been presented to this department, for approval and 
registration, a series of bonds, issued by the city of Crete, to pro- 
vide funds to construct a lighting plant for said city, also a series 
of bonds, issued by said city, to provide funds for the extension of 
the system of water-works now operated by said city. The his- 
tories of the proceedings relating to said bonds are enclosed for 
your inspection. 

I find on inspection of the histories, that the notice calling the 
election to vote on the two propositions submitted, contains no pro- 
vision giving the mayor and council authority to levy a tax to pay 
the principal and interest of these bonds when the same mature, 
neither does the ordinance passed subsequent to the election, con- 
tain any provision giving authority to the mayor and. council to 
levy such a tax. 

Can a municipality levy a tax to pay interest and principal on such 
a class of bonds, when the notice calling such an election contains 
no provisions authorizing such a levy and the ballots used at the 
election contain no such provision? 


The water-works bonds referred to by vou in your letter 
were issued by the city of Crete under section 132, article 
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1, chapter 14,Compiled Statutes. This statute confers upon 
the city power to issue and pay by taxation the bonds in 
question. No reference in the section cited is made to any 
other statute on the subject of issuing municipal bonds, and 
I think the legislature in enacting section 152 intended to 
confer upon municipal corporations of the class to which 
the city of Crete belongs, full power to issue, and to levy 
taxes to pay, municipal bonds for extension of water- 
works, without submitting to the voters the question of 
taxation. This section does not require the city authorities 
to submit to the electors of the city the proposition to raise 
money by taxation to pay the bonds. 

I am therefore of the opinion that the provisions of sec- 
tion 2, chapter 45, Compiled Statutes, which require the 
question of the levy of taxes to be submitted to a vote of 
the people are not applicable, where the bonds are issued 
by a city under section 132, article 1, chapter 14, Compiled 
Statutes. 

This ruling applies also to lighting-plant bonds issued 
under section 124, article 1, chapter 14, Compiled Stat- 
utes. While this section may not in direct terms confer 
upon the city authorities power to levy a tax to pay the 
principal sum due on the bonds, the power to levy such a 
tax is conferred with the power which grants to the city 
the authority to incur the debt and issue the bonds. ( Cit- 
izens Savings & Loan Ass‘n rv. Topeka, 20 Wall. [U. S.] 
foo; nited States r. New Orleans, 98 U.S. 391; United 
States v. Lincoln County, 5 Dill. (0. S.] 184; Ralls County 
Court v. United States, 105 U. S. 733; Young v. Tipton 
County, 36 N. E. [Ind.] 1118.) 

If there is no objection to the registration of the bonds 
other than that suggested by your inquiry, I think they 
should be registered. 

I return herewith the histories, 


Very respectfully, I’. N. Provrt, 
September 135, 1902. Attorney General. 
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CoUuNTY SUPERVISORS—VOTING PRECINCTS. 


The board of county supervisiors may divide a township into voting 
precincts tu suit the convenience of the electors, and for such 
a purpose a petition is unnecessary. 


W. 1. Rose, Esq., County Attorney of Nance County, Ful- 
lerton, Neb, 

Dear Sir: I have received vour favor stating that Nance 
county is under township organization and inquiring 
whether the county board may divide a township or pre- 
cinct for voting purposes, . 

Section 62k, article 4, ehapter 18, Compiled Statutes, 
provides ; 

In the absence of any special provision governing the board of 
supervisors as contemphited by this act, such board of supervisors 
shall be governed by and perform all the duties and have all the 
powers applicable by county boards as provided by the general laws 
of this state. 

Section 60, article 1, chapter 18, Compiled Statutes, pro- 
vides : 

Each board of county commissioners shall divide the county into 


convenient precinets, and as occasion may require erect new ones, 
subdivide precinets already established and alter precinet lines. 


The latter part of section 60 seems to contemplate the 
division of townships for election purposes. In State v. 
KHmery, 20 Neb. 303, Judge REESE said: 

Tt is perhaps the duty of county boards in all cases, certainly when 


not under township organization, to create election districts to suit 
the convenience of the voters at a general election. 


In view of the statutes and the ruling cited, I am of the 
opinion that the county board may properly divide a town- 
ship into voting precincts to suit the wish and convenience 
of the electors and that for such a purpose a petition is un- 
necessary. 

Very respectfully, I’. N. Provt, 

September 15, 1902. Attorney General. 
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FOREIGN ADMINISTRATOR—SALE OF SCHOOL-LAND CONTRACT 
* 


A foreign administrator may sell and transfer decedent's contract 
for the purchase of Nebraska school land, there being no ad- 
ministrator in this state. 


Hon, George D, Follmer, Commissioner of Publie Lands 
and Buildings, Lincoln, Neb, 

Dear Str: I have received your letter inquiring whether 
an administrator appointed in Indiana has power to trans- 
fer decedent's contract for the purchase of Nebraska school 
land, there being no administrator in this state. 

Section 337, chapter 23, Compiled Statutes, confers upon 
foreign administrators authority to bring and maintain 
suit in this state where no administrator has been ap- 
pointed here. Under this statute the authority of the ad- 
inistrator appointed in Indiana to assert in the courts of 
this state the rights accruing under the contract in ques: 
~ tion cannot be seriously questioned. Where such a statute 
exists, the weight of authority is to the effect that the 
foreign administrator may transfer the purchaser's rights 
under the contract and that the transferee may sue in this 
state to enforce them. (Harper rv. Butler, 2 Pet. [U. S.J 
239; Wilkins vr. Ellett, 9 Wall. [U. S.] 740; Brown v. San 
Francisco Gas Light Co., 58 Cal. 426; Campbell v. Brown, 
O4 Ta. 425; Cope v. Daniel, 9 Dana [Ky.] 415; Putnam v. 
Pitney, 45 Minn. 242; Andrews v. Carr, 26 Miss. 577; Luce 
v. Manchester R. Co., 68 N, WH. O88; Matter of Cape May 
Navigation Co,, 51 N. J. Law, 78; Middlebrook v. Merchants 
Bank, 3 Abb. App. Dec. [N. Y.] 295; Grace v. Hannah, 
ol N. Car. 94; Mackay v. St. Mary's Church, 15 R. 1. 121; 
St. John v. Hodges, 9 Baxt. [Tenn.] 334; Abercrombie v. 
Stillman, 77 Tex. 589; Munson v. Eachange Nat. Bank, 
19 Wash. 125.) I think the rule just stated is the correct 
one, and believe that it will be adopted in this state, though 
some courts have announced a contrary rule. 

I am therefore of the opinion that the board of educa- 
tional lands and funds will be required to recognize a 
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transfer made by the foreign administrator in case it is 
accompanied by a properly authenticated copy of the let- 
ters of administration and an order of the foreign court 
authorizing such transfer, there being no administrator in 
this state. | 
Very respectfully, I’. N. Prout, 
September 16, 1902. Attorney General. 


STATE—COAT OF ARMS—INSURANCE COMPANY, 


The great seal of the state of Nebraska or coat of arms is an 
emblem of sovereigniy and should not appear on the policies of 
an insurance company, 


Hon. Charles Weston, Auditor of Public Accounts, Lin- 
coln, Neb. 


Dear Sik: I have received from the insurance depart- 
ment the following inquiry: 


Would there be any objection to the “State Insurance Company of 
Nebraska” using the coat of arms of the state of Nebraska on their 
policy heading ? 


The coat of arms of the state was adopted by the legisla- 
ture June 15, 1867. The enactment is as follows: 


That the secretary of state be, and he is hereby authorized and 
required to procure, at the cost and expense of the state, and as soon 
after the passage of this act as practicable, a seal for the state, to be 
designated and known as the “Great seal of the State of Nebraska,” 
and of the design and device following, that is to say: The eastern 
part of the circle to be represented by a steamboat ascending the 
Missouri River; the mechanic arts to be represented by a smith 
with hammer and anvil; in the foreground, agriculture to be repre- 
sented by a settler’s cabin, sheaves of wheat and stalks of growing 
corn; in the background a train of cars heading towards the Rocky 
Mountains, and on the extreme west, the Rocky Mountains to be 
plainly in view; around the top of this circle to be in capital letters, 
the motto, “Equality Before the Law,” and the circle to be sur- 
rounded with the words, “Great seal of the State of Nebraska, March 
1, 1867." (Session Laws, 1867, 2d ses. p. 57.) 


Section 23, article 5, of the constitution provides: 
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There shall be a seal of the state, which shall be called the “Great 
seal of the State of Nebraska,” which shall be kept by the secretary 
of stute, and used by him officially as directed by law. 


The coat of arms is the great seal by which public docu- 
ments, processes, records and laws are authenticated, and 
the statute shows unmistakably that it is also intended as 
an emblem of sovereignty. I am therefore of the opinion 
that the seal or coat of arms of the state of Nebraska 
should not appear on the policies of the “State Insurance 
Company of Nebraska.” 


Very respectfully, I. N.. Prout, 
October 7, 1902. Attorney General. 


ELECTIONS—OFFICIAL BALLOTS—PARTIES, 


The political party which polled the highest number of votes for the 
state ticket at the last general election is entitled to the first 
place on the official ballots, and the position of political parties 
on ballots for county offices is likewise determined by the vote 
on the state ticket. 


Mr. BE. S. Gilmour, County Clerk, O'Neill, Neb. 

Dear Sir: I have your favor requesting the opinion of 
this department as to the relative position of the candi- 
dates of the different political parties on the official ballot 
to be used at the coming election. In reply I beg to call 
your attention to that part of section 140, chapter 26, Com- 
piled Statutes, which provides: 


‘The names of candidates for each office to be arranged as follows: 
The party polling the highest number of votes at the last general 
election for the first set of candidates on the stale ticket, shall have 
the right of its nominee immediately beneath the name of the office 
for which such candidate was nominated; the party polling the sec- 
ond highest number of votes shall have the second place; the party 
polling the third highest number shall have the third place, and so 
on, leaving those candidates whose names appear upon said ballot 
by petition to appear beneath all other candidates placed there by 
nomination. The party names at the top of the ballot shall have 
the same order of priority as is here provided for names of party 
candidates, 
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This provision is very plain and explicit. The republi- 
can party having polled the highest number of votes for its 
state ticket at the last general election, is entitled to first 
place on the ballot. The vote polled for county candidates 
affects in no way the position of the candidates on the bal- 
lot. It is the vote on the state ticket that settles their re- 
spective positions. 

Very respectfully, 
I. N. Prout, Attorney General. 

October 9, 1902. By Norris Brown, Deputy. 


ELECTION PROCLAMATION—AMENDMENT OF CONSTITUTION, 


Propositions to amend the constitution need not be mentioned in 
the governor's election proclamation, 
Hon. Ezra P. Savage, Governor of Nebraska, Lincoln, 

Dear Sir: I have your favor of this date request- 
ing the opinion of the attorney general as to whether or 
not it is vour duty to include the proposed constitutional 
amendment in your election proclamation. 

In reply I have the honor to call your attention to see- 
tion 1, article 15, of the constitution, in which the method 
for adopting amendments is provided. There is no pro- 
vision in this section, or in the statute requiring an election 
proclamation, to include a proposed constitutional amend- 
ment. 

In the absence of any such provision, I am clearly of 
the opinion that it is not necessary to be included in the 
proclamation. 

Very respectfully, 
F. N. Prout, Attorney General. 

October 10, 1902. By Norris Brown, Deputy. 
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COoUNTY—INTEREST—AGRICULTURE—APPROPRIATION, 


Where a county appropriates money for an agricultural society and 
issues a warrant for the amount appropriated, the county is not 
liable to the society for interest during the time payment is 
delayed by a taxpayer's appeal from the appropriation, 


A.M. Beresford, Rsq., County Attorney of Harlan County, 
Alma, Neb. 

DEAR Sir: L have received your favor stating that Har- 
lan county issued a $300-warrant in favor of the Harlan 
County Agricultural Society; that before delivery of the 
warrant a taxpayer appealed from the order of the county 
board allowing the claim; that litigation lasted four vears; 
that the county was ready and willing to deliver the war- 
‘ant whenever permitted by the court to do so; that the 
appeal resulted in a judgment sustaining the action of the 
county board; and that the agricultural society now de- 
mands four years’ interest on the $300. You inquire 
whether the county is liable for payment of interest dur- 
ing the delay occasioned by litigation. 

The claim against the county is not for services or sup- 
plies. The sum of $300 was appropriated by the county 
board to aid the agricultural society pursuant to authority 
conferred by section 12, chapter 2, Compiled Statutes. 
The county board did its duty. It ordered the clerk to 
issue the warrant, and the clerk obeved the order. The 
board was ready and willing to deliver the warrant when- 
ever it could lawfully do so, The county did not prosecute 
the appeal and was not responsible for the delay. The 
action of the county board was sustained by the court. 

Under such circumstances, it is my opinion that the 
county is not liable to the agricultural society for payment 
of interest, 

Very respectfully, I’. N. Prov, 

October 21, 1902. _ Attorney General. 
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County Bonps—SUBMISSION OF PROPOSITION—BALLOTS. 


. A proposition to issue county bonds should not be submitted to the 
electors of the county on the ballots used at the general election 
in voting for officers. 


Jesse T. Parker, Bsq., County Attorney of Howard County, 
St. Paul, Neb. 

Dear Sir: I have received your favor inquiring whether 
propositions to issue county bonds should be submitted 
November 4, 1902, on the official ballots containing the 
names of the candidates to be voted for at the general elec- | 
tion on that date. 

The election law, after Dreacribing the form of ballot for 
the election of officers and for submitting constitutional 
amendments, contains this provision: 

The county clerk shall also prepare the necessary ballots when- 
ever any question is required by law to be submitted to a vote of the 


electors of any locality, and not to the state generally. (Compiled 
Statutes, ch. 26, sec. 140.) 


This provision seems to indicate that the legislature in- 
tended the county clerk should prepare « separate ballot 
for the submission of questions other than the clection of 
officers and constitutional amendments. “A/so prepare 
the necessary ballots,” when following a description of bal- 
lots, means ballots in addition to. those previously de- 
scribed. One of the definitions of also is, “in addition.” 

I am inclined to the opinion that, under the statute cited, 
a proposition to issue county bonds should, when sub- 
mitted at a general election, be submitted on a separate 
ballot and deposited in a separate ballot box. I am not 
prepared to say, however, that a failure to use separate 
ballots would invalidate the election on the question sub- 
mitted. 

I see no objection to the form of ballot suggested in your 
letter. 

Very respectfully, I’, N. Prowt, 

October 28, 1902. Attorney General. 
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PERMANENT ScHoor FUNDS—INVESTMENT. 


Permanent school funds of the state of Nebraska may be invested 
. in the bonds of another state without violating the constitutional 
provision that such funds “shall not be invested or loaned except 
upon United States or state securities or registered county bonds 

of this state.* ) 


Board of Educational Lands and Funds, Lincoln, Neb. 


GENTLEMEN: Answering your inquiry as to whether per- 
manent school funds of this state can be invested in the 
bonds of another state, my opinion is as follows: 

Section 9, article 8, of the constitution provides that the 
permanent school funds “shall not be invested or loaned 
except on United States or state securities, or registered 
county bonds of this state.” I do not find anything in the 
constitution which indicates that the term “state securi- 
ies” means securities of this state alone. The subject upon 
which the above-quoted provision treats is “securities.” 
The word “state” is used to describe a particular kind of 
security in which permanent school funds may be invested. 
The words “state securities” do not apply to any particular 
state, but to all states of the United States. If the framers 
of the constitution and the people who adopted it intended 
to confine investments of permanent school funds in state 
securities to state securities of this state alone, language 
indicating that intention would have been used. They 
understood the necessity of such language in limiting 

.securities to a particular place, for when they authorized 
investments in county bonds, “county bonds of this state” 
were specified in the constitutional provision cited. 


*Relving upon this opinion the board of educational lands and 
funds directed the state treasurer to invest $500,000 of the perma- 
nent school fund in bonds of the state of Massachusetts. The state 
treasurer questioned his authority to make such an investment and 
declined to comply with the order of the board. November 17, 1902, 
the board applied to the supreme court for a writ of mandamus to 
compel the treasurer to comply with its order and to make the in- 
vestment. The writ was allowed November 19, 1902. (State, ex rel. 
Board of Educational Lands and Funds v. Stuefer, 92 N. W.—.) 
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I am of the opinion that permanent school] funds may be 
invested in bonds of a state other than Nebraska. 
Very respectfully, I’. N. Prout, 
November 10, 1902. Attorney General. 


CoUuNTY COMMISSIONER—VACANCY IN OFFICE, 
When a county commissioner moves from his district his office be- 
comes vacant. 
A. NS. Alerander, Esq., County Attorney of Banner County, 
Harrisburg, Neb. 

Dear Sir: I have your communication of the 6th instant, 
in which you state that the commissioner for the third dis- 
trict has sold his residence and moved into the second dis- 
trict, and that he intends moving back into the third 
district. You ask, “Is the office still vacant, or does his 
moving back restore the office to him?” 

In reply I beg to say that county commissioners must 
reside in the district from which they are elected. The 
statute provides that every civil office shall be vacant upon 
the happening of either of the following events at any time 
before the expiration of the term of such office, as follows: 

(1.) Resignation of the incumbent. (2.) His death. (5.) His re- 
moval from office. (4.) The decision of a competent tribunal declar- - 
ing his office vacant. (5.) His ceasing to be a resident of the state, 
_ district, county, township, precinct or ward in which the duties of 


his office are to be exercised. or for which he may have been elected. 
(Compiled Statutes, ch. 26, sec. 101.) 


The county commissioner in question having removed 
from the third district, his office thereby became vacant. 
See State v. Skirving, 19 Neb. 497. The office having be- 
come vacant by the removal of the commissioner, such 
vacancy can only be filled as is provided by statute. The 
officer cannot be revested with the office by moving back 
into the district, any more than he could should he file his 
resignation and after it having been acted upon desire to 
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recall it. The office is vacant and must be filled in the man- 
her prescribed by statute. 
Very respectfully, I’. N. Prowt, 
November 13, 1902. | Attorney General. 


CouNTY TREASURER—COMPENSATION. 


For paying off county bonds payable outside of the state, a county 
treasurer is not entitled to receive for expenses or commissions 
any sum in excess of one-fourth of 1 per cent. of the amount 
due on the bonds, 


George W. Ayres, Esq., County Attorney of Merrick 
County, Central City, Neb. 

Dear Sir: [T have the honor to acknowledge your letter 
as follows: : 

Will you kindly give me at as early a date as convenient your 
opinion of the amount of commission a county treasurer is entitled 
to where he pays off municipal bonds which are payable outside the 
state. : 

Section 18, chapter 9, Compiled Statutes, provides that he shall be 
allowed one-fourth of 1 per cent. for the expense attendant in making 
such payment. 

Section 3 of same chapter provides that in certain cases the treas- 
urer shall remit to the state agency in New York city a commission 
of one-eighth of 1 per cent. in addition to the amount due on the 
bonds. 

The question on which I would like your opinion is whether or not 
the one-eighth per cent., together with the expenses of exchange 
and postage, comes ‘out of the one-fourth of 1 per cent. allowed the 
county treasurer. 


For paying off county bonds payable outside of the 
state, the county treasurer, in my opinion, is not entitled 
to receive for expenses any sum in excess of one-fourth of 
1 per cent. Where he sends the amount due on the bonds 
to the state’s fiscal agent at New York city with a com- 
mission of one-eighth of 1 per cent. in addition the com- 
mission, exchange and postage must be deducted from 
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the county treasurer’s allowance of one-fourth of 1 per 
cent. 
Very respectfully, F. N. Provt, 
Attorney General. 


City Lrprary—l Fes. 


Inhabitants of a city cannot be required to pay a fee as a condition 
of borrowing books from the free public library of the city. 


Miss Edna D. Bullock, Secretary of Nebraska Public Li- 
brary Commission, Lincoln, Neb. 


Dear Mapam: I have received your letter inquiring 
whether a public library established by a city under the 
provisions of section 1, chapter 49, Compiled Statutes, 
may require residents to pay a fee as a condition of bor- 
rowing books. 

Section 6 of the chapter cited is as follows: 

Every library and reading room established under this act, shall 
be forever free to the use of the inhabitants of the city or town, 
subject always to such reasonable regulations as the library board 
may adopt to render said library and reading room of the greatest 
use to the inhabitants of said city or town, and the board may ex- 
clude from the use of the library and reading rooms, any person who 


shall willfully violate or refuse to comply with rules and regula- 
tions established for the government thereof. 


The statute declares that such a library “shall be for- 
ever free to the use of the inhabitants.” In my opinion the 
word “free” in this statute is used in the sense in which 
it is used in the constitutional and statutory provisions re- 
lating to free instruction and to free schools. The right 
to free instruction and the right to attend a free school 
cannot be abridged by regulations requiring pupils to pay 
fees. The library is maintained by taxation, and is to be 
free to the use of the inhabitants of the city. 

I am of the opinion that inhabitants of the city cannot 
be required to pay a fee-as a condition of borrowing books. 

Very respectfully, F. N. Prout, 

November 21, 1902. Attorney General. 
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INHERITANCE TAX—COSTS—PROPERTY IN DIFFERENT 
STATES. 
The costs of ascertaining the value of an estate for the purpose of 


determining the amount of the inheritance tax cannot be charged 
against the estate. 


Where a non-resident bequeathes to his wife land in Nebraska and 
property in Missouri, the foreign estate cannot be considered 
in determining the amount of the inheritance tax in this state. 


Jesse L. Root, Esq., County Attorney of Cass County, 
Plattsmouth, Neb. 

Dear Sir: I have received your letter stating that a non- 
resident died, leaving to his wife all of his property, consist- 
ing of 240 acres of land in Cass county and of other prop- 
_erty situated in Missouri, and that the Cass-county land is 
worth more than $10,000, the excess therefore being sub- 
ject to taxation under the act to tax inheritances. (Com- 
piled Statutes, ch. 77, art. 8.) In this connection you ask 
for an opinion on two points: 1. Is decedent's estate liable 
for any of the costs incident to finding the value of the 
Cass-county land for the purpose of taxing the inheritance? 
2. In fixing the value of the estate for the purposes of the 
inheritance tax, can property outside of Nebraska be con- 
sidered ? 

1. A testator’s estate cannot be burdened with any of 
the costs of ascertaining the value of the inheritance for 
the purpose of taxing it unless there is a statutory pro- 
vision imposing such a burden. I do not find in the statute 
a provision for charging the estate with any costs of the 
preliminary inquiry as to the value of the property, and 
therefore conclude that such costs cannot be exacted from 
the estate. 

2. The power to tax an inheritance is derived from the 
statute. The statute seems to make no provision for as- 
certaining the value of property outside of the state. An 
examination of the act will disclose that it does not pur- 
port to grant authority to assess that part of an estate not 
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within this state, where decedent was a non-resident and 
devised all of his property to his wife. Neither is there 
any statutory authority, as I view the act, to consider 
property outside of this state, where decedent was a non- 
resident of the state, in determining how much the estate 
exceeds in value the sum of $10,000. In examining the 
statute in connection with your second question I find that 
much confusion has arisen in other states in regard to in- 
heritance taxes, where decedent’s property was situated in 
different states, but I am convinced that under the Ne- 
braska statute the county judge of Cass county, under the 
circumstances stated in your letter, has no authority to 
inquire into the value of property outside of Nebraska, the 
decedent being a non-resident of the state at the time of his 
death. 


Very respectfully, -F. N. Prout, 
November 29, 1902. Attorney General. 


INDEX. 


ACTIONS, PAGE 
suit against county for injury on bridge may be maintained, 59 
state may sue for school-land rentals...........0ceneeeee+e 200 


ADMINISTRATOR, 
foreign administrator may transfer personalty.............. B09 
AGRICULTURAL SOCIETY, 
county appropriation does not bear interest............ee05. B40 
ALIENS, 
by treaty a citizen of Saxony may sell inherited land within 
tweo years seer eeweeee & bo at aite alate anda seul erable alain ain aca awe 150 
APPROPRIATIONS, 
claim for escheated land is invalid without appraisement... 109 
deputy anditor’s salary is 31.800 a vear...... Duitaasa aca wa nity enw eee 
library fund of normal school cannot be drawn from treas- 
uy without appropriation ore eet etre tht eet ere eee ee ee ee 18] 


ARREST. 
accused may be taken before magistrate who did not issue 
warrant ........ e:a'wisi ars aie) <0. 0's. cie's|e-b'p, bop 020 e10.< a eye wala cla e/eie\pidia’ae macs ee 
bystander cannot refuse to assist officer .........0cce0-eeees BBE 
ASSESSORS, 
mayor and council may fill vacancy in office of assessor...... 102 
assessors must. collect industrial statisties..............0.0. 271 


ASSIGNMENT. 
verbal assignment of school-land contract is insufficient.... 92 
claim against county is subject to claimant's taxes........ 330 
foreign administrator may assign contract for sale of school 
FAM cw ccccec cans ecie sia aatataretauste mel ete e Gace wack eraeie eee a eee eee eee 
ATTACHMENT. 
property is not subject to seizure for seller's debts after 
Valid sale oc 11s 06.0's.ejmmeh wutaa Waiulsinare eemlee bG/aeie erence Welsintaese: Oe 
lien attaches with levyiniiscicccsovadennceeceuSaecassicleavawe 200 
sheriff is liable for wrongful seizure of property............ 209 


ATTORNEY GENERAL. 
attorney general cannot review judge-advocate general,..... 333 
h (351) 


Son INDEX. 


AUDITOR OF PUBLIC ACCOUNTS. PAGE 
registration of school district bonds does not depend on tax 
SOFT chee cas awe neces s atefen ieee e\w(w evs. 0e. ae bleW baw SM eielenigihibine.e' 76 
bond bearing excessive interest should not be registered.... 112 
deputy auditor's salary is $1,800 a year.........eeeeeeeneeees 128 
BAIL, 
time of absence of convict on bail is not time served in 
prison ....- See Renae shanule es oa eae | ee 160 
persons in quarantine are not bailable......... Sine oes bin winin: BO 
BALLOTS. 
a vote is not void for failure to mark ballot according to 
GUSCtORT LAW. nic ccsiesinaicempicmscslacenewe saeco Sieben boie.wisls 155 
highest vote on state ticket gives party polling it the first 
place on the ‘ballot cesicecscci cs ccevcecccusien Sin eaeraaehis wikis S41 


BANKS AND BANKING. 
legal notices must be published in English in paper printed 


I Bh) wawen vaca cecpce ence cere cw eee sew ep wm emne Shere as 18S 
maker of note to bank may set off deposit...........0eeeeee 195 
a state bank whose charter has expired may be reincor- 

DOPAtO in os pons ws seen six Daw kie Wra(o.o. o'elee:6). oe eM niate aie e bie van, e 106 
state banks must file axticles of incorporation with secretary 

of state ......... 9 aaiaers Shee e ee sve kwon sé eCeew ree we eeiebinse te 258 
home companies cannot evade banking LOW oath beh celeb'ss.s.0% 282 
depository bond must comply with statute.....ccceneeeeneee cal’ 

_ a depository retaining county money cannot stop payment 
OF MMterest n600cceecsacves Reine N ae eee pele ap wa sista inipiv. eh isivv an wi OOO 


- BILLS AND NOTES. 


maker of note to bank may set off deposit.................. 195 
BOARD. 

a public board cannot exist under void act...........00e eeu 83 

majority of public board may act for board................. 115 


BOARD OF EDUCATIONAL LANDS AND FUNDS. 


board may reject insufficient price for school land.......... 2099 

board may invest permanent school funds in bonds of other 
states ...... canenevene Senne een eneees Seeweneeeneeeeennnuees 545 

BOARD OF HEALTH, . 

persons in quarantine are not bailable............... ree 222 

county board should make and enforce rules........... e22, 232 

rules of board have force Of law...........cccceeeunecececces 232 

board should keep record of proceedings...........0ee0ceees 232 


violators of quarantine may be detained in a pest-house..., 232 
county must pay expenses incurred by board of health..... 261 


INDEX. bod 


BOARD OF HEALTH—Coneluded. PAGE 
power to enforce law to prevent spread of disease is power 

to incur debte sists cee ccew rane scsewebewsehemeweseuinceva a: MOM 

one quarantined in his own home is not a public charge..... 266 
municipality is liable for maintenance of inmates of pest- 

ROUSE: 2.) canenen sin’atata: /aceie, atm sia e(miare mie varbia)elw 1 avavnr valet @iaha"a%a ah ei-aie'y ait are 


BON DS. 
registration of school district bonds does not depend on tax, 76 
excessive interest on school bond is not collectible...... eee 
levy to pay interest on school bonds may be made by county 
board, without estimate .............4. La ae oe 
county is liable for cost of officer's surety bond, if approved, 251 
omission in date does not invalidate depository bond........ ee 


BRANDS AND MARKS. 
fees of secretary of state belong to state. .....cececeeeeeenes a 


BRIDGES, 
claim against county for injury from defective bridge must 
be filed within six: months oy oiiiiessineu ae cnslele dul sing anes a) Ow 
county is liable for failure to make repairs......60eeceeee eee 105 
duty of county to make repairs is imperative............105, 318 


BUILDING AND LOAN ASSOCIATIONS. 
foreign concerns are under jurisdiction of state banking 


board os pe eeeee “ns eee @ ooo eee eee oe eee ete ear eeet etree ante ee ete ee ee 


home compunies cannot evade statute regulating loan asse- 
ciations oe @teee ee & & . oe ee eee em ete ee ee he oe oe @ ee one @ ee hte ee & . pla 
BUREAU OF LABOR. 
amendment of act requiring assessors to collect statistics is 
valid vere @ © & one eo @ @ ** oewovp ove eevee eereeee wv ee te He & +. wR Peewee erreewe ww ar | 
CHANGE OF VENUE, 
county is not liable for costs paid by accused..... aalelm sista eee eee 


CLERK OF DISTRICT COURT. 
clerk must appoint election officers .............0...00++.165, 186 
a fee for search is not collectible with other fee............ 206 


COAT OF ATMS. 


the seal of state is an emblem of sovereignty............... . 440 
insurance company should not display state’s seal on its 
policies ee ee ee & se # © # & © ceo oe ee ee 340 
COCK-FIGHTING., 
punishment for secret ZAME woisscccenenssccsccanessreccesee SO 
COLLECTORS. 


office terminates with repeal of law creating it.............. 143 
24 


dot INDEX. 


COMMON, PAGE 


land occupied by lessee is not a common.................+. »» 100 
COMPILED STATUTES, 
compilation is a private enterprise...........-..+: tet aants oO 


COMPROMISE AND SETTLEMENT. 
county treasurer cannot settle default by giving his note..., 


CONSIDERATION. 
location of soldiers’ home is sufficient consideration for deed 
AERTS sk tata ave Biase pret ave. nner eetiiieselniareaise (oe Se arate ape ot ati NS bs 


CONSTITUTIONAL LAW. 
pupils of normal school not entitled to transportation...... 
failure of legislature to obey its rules does not invalidate 
BEACUCS csicicciccnneis's) vse Wianbeeeiaes) wclsvecasae causes ab wate 
impairment of obligation of contract by legislation is forbid- 
GON. Gneeaccwens SNR CASES SEER EE Sem we woecensese = einnw.5.0 we:eie's 
management of escheated land cannot be taken from state 
board by statute ......... Sita weiss mcoouiw is wes, ese wet eee plea eee 
constitutional power of a state board is not trannterable to 
MMORROK) DOOLY eens aa s.0 wins le Widen awipiele eke .e hip e w'esie ww Welw elewinte 
governor cannot veto Seaclation to amend the donantacn: 
proposition to amend the constitution is no part of an slew 


tion proclamation ......... eta itasets ta sla's\ eu aie eieisiein'aninraeiaietwis Sr 


CONTINUANCE, 
trial for misdemeanor may be postponed on motion of de- 
fendant under Civil Code icc ecc es ccccceccccceudaducieuce +, 


CONTRACTS. 

statute may be part of contract ............00.0c ees AAAS 
publisher of tax-list is bound by his bid........... ricwrelerwiale wk 
county officers cannot be pecuniarily interested in contract 
PUG ACRD, (OOUIICY te: iniecuitin en's ula waieia(e'elaia'eie-e's'ecs a nial oats code wares ari 6 
obligations cannot be impaired by law ........ Samba na es sish ws 
constitutional provision against impairment applies to state, 
contract rights created under a statute cannot be defeated 
by repeal of the statute.........c.ccsscccsscnsarenee er tase 
rights are determined under existing law......... Riniata:aleisye ai 
county board cannot agree to disregard duty................ 
fictitious inducement to procure investinent is unlawful. .212, 
{nvestment contracts impossible of fulfillment are unlawful, 
212, 

contracts of Home Co-Operative Company are unlawful.... 
contracts between county officers and county are unauthor- 


ized oee eee eaeeeee eee ope ee RRR Eee oot eon eo ooo ® ee ew om on ww 


contracts of Nebraska Home Company are unlawful........ 


He 


s2 


sreyey 


“hi had 
Pe owe 


141 
147 
147 


147 
147 
100 


282 


282 


212 


235 
282 


INDEX. 300 

COPY RIGHT, PAGE 
work of compiler of statutes is protected by copyright..... 89 
term of protection is twenty-eight years. ou CORO so 


CORPORATIONS. 


all capital stock is basis for computing the state’s fees for 
registering articles .....ccccsccsnsvesnuesewacucvenes eoneeeee 180 
a banking corporation whose charter has expired may be 
reincorporated ....csesscecsse « nae eee causes emcees ee cane LOO 
foreign concerns like building and loan companies must sub- 
mit to jurisdiction of banking board .........c0seese0e0ee08 212 
state banks must file articles with secretary of state........ 255 
a corporation cannot evade the banking law and the build- 


ing and loan laws wee eeeeeeeeeeeeeeeneeeeeeene ee ee ee ewe eeeneee pnd 

cannot conduct an unlawful busimess ........c00eeccecvweevee ome 

unconscionable compensation for services is illegal......... 282 
COSTS. 


court may limit number of witnesses whose fees shall be 
taxed in a criminal Ca8@ 6. Jeiccicedcecndccscucemectcebegese LOL 
county is liable in criminal cases as provided by statute only, 280 
county is not liable to accused for costs of changing venue... 329 
COUNTY, 
claim for damages for injury on bridge must be filed within 
gix ‘months: sie... ccncwne aa ws on sive aaa aialwlals/wa wa bos acta ome ao 
effect of auditing claims for reduced salaries................ 62 
expenses of soldiers’ relief commission do not come out of 


LUNG § avaucstecewsc Sune piace Reso wine el eomraletwteinnd)| Mac p mete alate oi Re 
publication of official Aree oR: must be made in legal 

NEWSDAPED cis ccccace Woaraknenand MeteDeawetensccaaiekaeta 56 
vearly supplies costing ‘lens than $200 may be bought with- 

OUt DIAS wecccccrecccnwerenusetevenscsacacteveevesnssnsacece OO 
publisher of tax-list is bound by his bid...........ccueeceneee 97 
printing fees in hands of treasurer belong to county........ 97 
road overseers may cover old wells............. My sssee 100 


soldiers’ relief fund is not for Spanish-/ American soldiers.... 101 
maintenance of pauper by county of his residence.......... 104 
county must keep bridges im repair.....ccveeeseeeveeeeevenee 105 
majority of relief commission may act for all.........seeeee UNS 
board cannot quarantine persons without power from stat- 
UTE wcscccccccssse ave ecentees 4 seetsceuseueee ws eee eas sevsne She 
county is liable for damages for failure to repair road...... 119 
roads between counties must be repaired by both........... 119 
damages must be ascertained before the opening of a sec- | 
tion-line TOA .escesssceresescniedeseceneceas Ovieecevencene +. 123 
settlement with township collectors should be made when 
their offices are abolished .......cceeeecececeeeeresnenscesee 166 
peddlers of medicines must pay a license......... ean wensis ees 173 


356 INDEX. 


COUNTY—Continued. PAGE 
delinguent road taxes must be paid im cash.....0.eeeeenneees 174 
town collectors must settle when their offices are abolished, 175 
a justice of the peace may furnish aid to a pauper in case 

OR WW OMRCT PONG ie leash irae esos open wees eee ee sire eu eae e es cnee LAS 
county attorney should file preecipe in tax-foreclosure case... 187 


county board should levy tax to pay court-house bonds...... 188 
partial payment on warrant applies first to interest and 
BILERWATd CO DYINCIOAL, cet 66 6.00.00 5 eeu crew hse hee es eon e bes 189 


county is not liable for cost of surety bond executed before 
such claims were allowable by atatute’, RkeM eile weir nists e's'cieine AVE 
limitation on power to issue warrants is § > per cent. of levy, 201 
county must provide for jail muards.......ccccseccunssunvenns 
claims against district road fund should be paid by county 
WATTONE iasewiivceeis Vewnevicwecewoeese eacuveeveuesnnvnene sis ee 
a county must furnish temporary aid to pauper............ 22 
each county is liable for care of its own paupers.......... 229 
county must pay expense of officer’s surety bond; if ap- 
DEOVOR, Santee sada esata pense eviens 6 wal an Mave Kine waa a sold satieserar ora 
contract with officers for extra work and pay is not legal... 235 
board should not sanction a contract made in disregard of 
Statute «soca viene vcveinve bikin pvere\a 5 -s Sion alin Gy eats eivin easels mieceiacwiei nwa 'e'wie) o 
commissioner of insanity is entitled to 33 a dayv...:..... iailw’el (ee 
commissioner of insanity and -examining physician is en- 
RACHOUS GO GO RY Geren ak cies peeve ene sacs wu sis testes Soe, 
damages from opening road are not payable from general 


PURE Sc Wresenienialae ch ain AWith apiece enisseccccaspalune evacpweenuacse 242 
must pay cost of surety bond of officer, if approved...... «. 252 
county must pay expenses of county's board of health..... 261 
assistant treasurer's salary is payable from fees only...... 263 
county is not linble for maintenance of one quarantined in 

is OWA) NOME 6 caerecien sone reer ccna nes Rirtele Se WB fein ocoer nem 266 


county must pay keep of inmates of pest-house............ 266 
board may reconsider claim passed on by former board.... 269 
treasurer cannot retain commission on fines and license fees, 270 
sinking fund cannot be invested in bonds at premium,..... 277 
county should pay costs in felony cases............0..0005 . 280 
liability for costs in misdemeanor CaS@S.....0..eeeeeeeees eae 
one notice of a purpose to issue refunding bonis is sufficient, 306 
refunding bonds may exceed amount stated in notice of 
AGRO Roasts oR Mae asain w'esielee Wale WMROen eilsleieawajicna's COG 
refunding bonds are void if issued ander void act............ 309 
county must pay damages for opening an abandoned road.. 310 
county attorney must defend suits against board.......... 313 


county need not pay unauthorized deputy treasurer........ 316 
one-half of road taxes must be divided equally among the 
commissioner districts 2.2.2... 8ees cece ecnecneeceeneeser ess 317 


county must pay for repairing bridges and approaches..... 318 


INDEX. ODL 


COUNTY—Coneluded. PAGE 
“eash decumulation fund” is not authorized by law......... 320 
depository bond must comply with statute......... a nin cins uieieycaned 


county is not liable for accused's costs on change of venue.. 329 
assignment of claim against county is subject to taxes...... 330 
allowance of claim subject to taxes is not void.............. 330 
a warrant subject to taxes must be for claimant’s balance,, 330 
defaulting treasurer cannet settle by giving note........... 232 
depository cannot stop payment of interest by oral notice.. 333 
fund for agriculture does not bear interest........... Sica nlwier se ae 
proposition. to vote bonds requires separate ballot........... 344 
COUNTY ATTORNEY. 

should file precipe in tax-foreclosure case........... dite nisein koe 
contract with county for extra work and pay is unauthorized, 235 
county attorney must be resident of county................. 241 
must defend county board in. suits...............ceeeeeeneee 313 
county attorney need not prosecute violators of city ordi- 


MANCES vesscecccscces viet aims eiprech « weeaesesee seneveceecasae GU 
COUNTY BOARD. 
county board may preserve tax-list........00.see-eeeseeeees: 66 
interfering with rate of interest on funds................. sawn 
implied powers may be exercised .........cc0ceseeeecesccess TS 
proceeding to impeach clerk ...........+0-00 Se eee LS 
officers cannot be pecuniarily interested in contract with 
COUNTY wee eccees cae, one Ge alsa ais wee we a ste ae gees oelacne ee elaicete RMN 


member may furnish aid to pauper in case of emergency... 141 
officers are liable for allowance of unlawful claim......... 141 
in tax foreclosure-sale board cannot designate newspaper 
to publish notice .......... a'nlgis a eie/nininia ae ees 0's was lete ee eee OE 
board may assess property omitted by assessors............ 168 
powers limited to those conferred by statute................ 169 
board cannot contract not to make necessary bridge....... 169 
board cannot contract not to levy necessary tax............ 169 
hoard cannot lease railroad bridge for highway............. 169 
hoard may establish a board of health and enforce quaran- 
eb Secret mir ce arteritis ier einai pote lalate wi wrere + ete 
board may dispense with official bond of county judge...... 239 
board may employ non-resident attorney in civil matters... 241 
annihilation of precinet abolishes precint offices............ 244 
allowance of old board for clerk hire binds new board...... 257 
board should allow board of health’s expenses.............+ 261 
board may reconsider order of former board................ 260 
cannot invest funds in bonds at premium................... 277 
‘fixing minimum price of land to be sold for taxes........... 319 
board may divide township into voting precinets........ ~.+. 338 
COUNTY CLERK. 
clerk cannot officiate in his impeachment trial.............. 78 


308 INDEX. 


COUNTY CLERK—Concluded. PAGE 
fees for hunter's licenses must be delivered to the state 
CTERSUTED: Gu bcraccastevene ccvccccncreacdbue (eunese aghast ene ~» 194 
clerk may correct clerical error in tax-list..........-0e0eens 219 
allowance of old county board for assistants binds incoming 
OGIO ‘sprcstb sve: wanueMeseeeens ‘eve venep swe retains diare wrateC at alar 257 
party polling highest* vote on state officers should head 
county ticket ........ Pe ths sw a'ary'e tict alain SUES AG ala Bas veces S41 
COUNTY COMMISSIONERS. 
poll-books may be examined in making jury-list............ MY) 
removal from district vacates OfffC@.......ccec eee eeee enn nuns 346 
COUNTY JUDGE, 
appointment of judges and clerks of election.......... 105, 108 
substitute serves during judge's absence .......+.++: arent. 10 
office compatible with that of police judge.............0000. 200 
county judge must give bond in sum fixed by statute unless 
TONG OE WEIN FORE uh leea eps ood reccsepppress shasensuvice 200 
county board may fill vacancy until election.............++ 278 
COUNTY SUPERINTENDENT OF SCHOOLS. 
officer may sue to keep schools open.........6.+ ciiita w/cie nolo eie''s 247 
COUNTY SUPERVISOR. 
vacancy is filled under general law........00eeseecleeeeeeeens 240 
COUNTY TREASURER. 
all funds subject to deposit........ecceewsenvnnvevnncseevens 6S 
remainder of printing fees in officer’s hands are county's. 97 
treasurer is liable for interest collected on taxes.......... 140 
treasurer must pay to school district interest collected on 
Ste > REROG.  wislc wo epider ep whine ces ce cas ais orsmmelnb ese Sclniwisieis «ere 140 
compensation is fixed ee laws in force when services were 
VEHCOPOU tkat EN om EN Cane, vescstnah ope Vepwicns, desenvecce » 143 
school district treasurer is cantodian of school funds...... 153 
tax claim from another county may be collected.,.......... 176 
treasurer is entitled to a fee for issuing a distress warrant.. 177 
treasurer must not collect taxes instead of collectors....... 234 
compensation must be determined by laws in force when 
SOPVIceS ATS TONGSTE? siccis ccc ceed cc cceeconsecserevvccnuses 236 
treasurer cannot divide item of tax for purpose of payment, 245 
assistant’s salary is payable from fees only.............-.++. 263 
treasurer cannot retain commission on fines and license fees, 270 
treasurer cannot retain fees for unauthorized deputy...... 316 
treasurer may mix collections under levies for different 
YOOTS sivcesccine «tan PTAC ara rps Untiaine i else-ah-o vin inley amie les wie eieie aa amie: <a 320 
treasurer cannot settle default by giving note ............. . 332 
fees for paying off county bonds...........cceeeeeseeeeneees 347 
COURT-HOUSE. 


before delivery of tax-lists, county board may levy tax to 
pay court-house bonds ........cccecueersereeeneneeteeuueen 188 


INDEX.. ooo 


COURTS. PAGE 


reporter is entitled to compensation for carbon copy of tes- 
timony for county attorney... 6.06. geeccesewecenccvesenss 
CRIMINAL LAW, 


parole of prisoner cannot become effective at future date.. 
~ 

court may limit the number of ‘witnesses whose fees shall 

be taxed ee one eet eon eee eee 


onvrereeereerre eh tee oreo eh oe 


misdemeanor trial may be postponed on motion of defendant 
under Civil Code ..... ain. lacaara hank Acura bs eo a ae eee EER we els 
carnal knowledge of idiotic Woman is rape........0.ceeneeee 
term of service in penitentiary does not run while defendant 
is’ out on balls. <cwcuhavaesvaecewvune tases sakes aateeeen ae SP 
violations of penal statutes are not enjoined in equity........ 


good time is not allowable for purpose of parole............ 2 


CRUELTY TO ANIMALS. 
Cock-fighting may violate statute to prevent cruelty to ani- 
0 errr Serre: Ger meir cr ceptor 
DAMAGES, : 
damages must be ascertained before a section-line road is 
Opened ...ccersees dian Jou reteta aiatecwthta trains tate. va Miacntelaleneetare a efve-w varia 
DEPOSITORIES. 
all county funds are subject to deposit...........cceeeeeeeues 
interest on county LUNAS ....sccureseecennandeserseshigannn nies 
omission in date does not invalidate bond................... 
bonds must comply with statute............ dcumesewn pen sce'eas 
depository cannot stop payment of interest to county by oral 
NOWMCE 2. cccovevcwvee, aweae sw eeeis eww iew ed waaaw we oar wis ore a 
DESCENT OF PROPERTY. 
devise of land to alien is defeated by statute................ 
by treaty a citizen of Saxony may sell inherited land within 
two Vears ..... ee ene ee eee eee eee nett eet en ease ese eeeseeees 


a contract to evade the statutes of descent and a will is un- 


lawful atte eeeee et & & oppvp eee eepeeavpeteeeee ett eeeeee es ep pceaee eee @ - 


' DISTRESS WARRANT, - 
taxes may be collected in another county by distress........ 
fees of sheriff are same as fees on execution.........000e00008 


EDUCATIONAL LANDS. 
fees paid by delinquent lessees belong to state's general fund, 
ELECTIONS. 
vacancies in election offices were filled under old law by the 
COUNTY FUMTE covescvcscvscesersveveseecvecucecesereeereneneees 
election officers under new law must be appointed by clerk of 
the district COUTE 2... ceeccecerererereesesececnnesnsaeensuns 
general election officers may serve at city elections... .106, 


ad 


186 
108 


360 INDEX. 


ELECTIONS—Coneluded. PAGE 
federal officers are not eligible to legislature..............+- 118 
vacancies in village election offices may be filled by electors, 121 
disregarding directory law as to manner of marking a ballot 

does not invalidate vote ........0.ceceeceesececsceccess sews 108 
election is void when intention of voters cannot be ascer- 
SOMO alan nies Relais sisi Eisele (alnis.0 win\sia:éie era's sinieleh hae) te 138 
canvassing board may count tallie® .........00ceneeeeeeeeens 145 
failure of election board to certify the Gember of votes for 
each candidate does not invalidate election..... Pe osme 143 
repeal of a law vacates election offices created by it ........ 165 
each precinct in Plattsmouth is entitled to three judges and 
CWO CCIOTHS Tonawansus <urssispewiicevesecwevvctscvesenvedaneshic 191 
son cannot vote on father's declaration paper............... 220 
women may vote at primaries for school officers............. 224 
rural school district cannot vote to close schools............ 247 
townships may be divided for voting purposes............ ewe. 308 
highest vote on state ticket gives party polling it the first 
place on ballot ..... vine ewletb aca we Ceeeuescerevesccvenvecsseens Obl 
constitutional amendment should not be included in an elec- 
CEORl PROCHAIMGUION <b .cc.os been tein wales s vies aaess cuiwbnineinsibinahis O82 


on proposition to vote bonds separate ballot is necessary... ‘ 


EMBEZZLEMENT. 
fine operates as judgment and execution may issue.......... 
money for gambling may be the subject of embezzlement... 


EQUALIZATION, . 
board cannot lower valuation on all sii and raise it on all 
GRIEG a vivccue viniewbairih oe raswbisieees Hawneles ees Set eistaraint aie ete 


state board cannot levy pinicietand : GUN oon te so scawteraes ae aa 


ESCHEAT. 
devise of land to alien is defeated by statute....... siaia' era's, oil 
claim for escheated land must show appraisement ........«. 
by treaty a citizen of Saxony may sell inherited land within 
TWO VOCALS ccvvecccceveerteeerrevesesereererseunnusecuvuns oles 
lands and funds must be managed by board of educational 
IRUAS RIM TODOS Sone ape ema a iineens's anew ee cce se namnshen pic's 


ESTOPPEL. 
acceptance of part of officer's salary is not an estoppel as to 
PEMAINGEr 2.0. c0seene, avon - eee areca) ara-alenaiera inte pace tee a whe 


EXECUTION. 
defendant's land may be sold to pay fine for embezzlement.. 


EXECUTORS AND ADMINISTRATORS. 
foreign administrator may assign contract for sale of school 


land ee ee ee ee ee ee ee ee ee | 


224 


339 


INDEX. - 361 


FEES. . PAGE 


retention of fees by secretary of state is unlawful........... 
remainder in hands of county treasurer belong to county... 
sheriff's fees on distress warrant are same as fees on execu- 

TOM pais acces cece cedevecruwness eee emelms didac shoe ncaauvias sacle 
all capital stock is basis for computing the state's incorpora- 

tion: fete. Gs isn 09 n's 5.6.68 alae ee aie eave eielin er es| sl a:5 a pte ete oeen ara ATS 
services are gratuitous unless compensation is allowed by 
amount is determined by existing statutes.................- , 
a cominissioner cf insanity is entitled to $3 a day.......... of 
clerk's fee for search is not collectible with another fee.... 
fees of county treasurer for paying bonds....... éeinitiawaje kwieties 


FINES AND LICENSE FEES, 
magistrate who did not issue warrant may impose fine...... 


fine for embezzlement is a judgment......... ole mene wlataiecn ae ee 
treasurer cannot retain commission............ nw hia ear sae hs 


FIRE AND POLICE COMMISSIONERS. 
the court has ruled that the governor cannot make appoint- 


ments **e @®t#esateeuae “es seep teeteteeanen #2 eee eee eee *rteeeeweeeeevee 


FORECLOSURE. 


tax sale of iand worth less than amount of taxes............ 3 


FRATERNAL SOCIETIES. 
property not exempt from taxation...............0..00-005 a 


GAME AND GAME LAW. 

possession of game in closed season is unlawful............. 
county clerk must pay license fees to state treasurer....... 
commissioner must pay proceeds of sales of spawn into treas- 

MEY. cscencccvcaves, wae einen a pa Secale Wiens . a even edhe snes 
one may kill and have in his possession in open season 110 

game. birds ..:. <isccacdesskeweatee Svinte tathmtawava were aateee states 
game law must be strictly construed...........00..s0-eee00: 
game lawfully killed may be sold..... oe aki ald teria wine nak oa sigs 
game stored is in possession of owner..........- = nino aa ae eae 
persons lawfully in possession of game may put it in cold- 

STOTAGES .cccecsccees eee enencenceere soncaseceees eeeeneeeress 


GOOD TIME. 
good time is not allowable for purpose of parole............ 


GOVERNOR. 
it is governor's duty to prevent a prize-fight................. 
appointment: and removal of officers...... ete wensaedmecaew wate 


convict who has not served minimum term cannot be paroled, 


change in class of city may be proclaimed by governor...... 
court has ruled that the governor cannot appoint fire and po- 

lice commissioners for Omaha weet eee a eee e ence eee eeeenees 
governor cannot veto resolution to amend constitution...... 


69 


2a6 
237 
306 
S47 


362 INDEX. 


GRAIN INSPECTOR, PAGE 
no such office created by law......... PA er ey oe ee aH 
GUARANTY COMPANIES. , 
fuaranty company may become surety on a saloon-keeper’s 
DONG: cenacenecncenm caseneveeecs SRO iy Greco eee 121, 296 
statute permitting county to pay for mae bonds is not re- 
troactive .......... SWS tere an nin ele 08 winie.e: PRista binié a4 ele win.e eee 197 
Nebraska company need not have $250,000 capital............ 2} 
HERBAGE. 
unused grass in road belongs to adjacent owner............. S95 
HIGHWAYS, 
road overseers may cover Old Wells........00ceceeeweennedunes Oh) 
duty of county to repair bridges is imperative.......... 105, S1s 
road between counties must be kept up by both............. 110 
damages must be ascertained prior to the opening of a sec- 
BOM STING TORT Gis aniebe Wr ee declee twececdepueh hae ae unies vse pa ei 123 
county cannot lease railroad bridge for highway............ io 
delinquent road taxes must be paid in cash............0..08. 74 
claims against district road funds should be paid by county 
Warrant ...cesenes Pane e eee scenes wa eee eewaen ase e:0/e ones pA 
damages from opening road are not payable out of county's 
general fund ..... Shy 9 Pa PRC SE 2 Ae 242 


labor tax is not released by failure to give notice to work... 276 
damages for opening an abandoned road must be paid by the 


COUNTY ceecevees eee USC eKFedsevovvssee eveuseuns SCO ICE S10 
one-half of road taxes must be divided equally among the 

Commissioner: Gigtricte: ....0 2..220022ccneseeennneees docatsiatas-algine 317 
grass in highway, when not used by public, belongs to ad- 


jacent owners oot ee @ oe epee eee eee ee eee eh ee ee he ele ee teakad 


HOME COMPANIES. 


Home Co-Operative Company of Nansas City is a lottery.... 212 

Nebraska Home company is a lottery,........0ceceeeeweeeens 282 
HOMESTEAD. 

after final proof, land acquired under timber-culture act 

should be assessed one eececeeeeeeee eee eee eer eh etre ee eee eee ee eee ijl 

IMPEACHMENT. 

county clerk cannot act in his own impeachment............ 78 
INDUSTRIAL STATISTICS. 

assessors must collect facts for bureau of labor.............. 271 


INHERITANCE TAX, 
the taxable estate in excess of $10,000 is the estate descend- 
ing to each PErSOM ...ccesenescneceeecs Le wana: oaths Sime reaiw wh aie 229 
property out of state is not taxable......... ccc e eee ween eae 349 
costs of preliminary investigation are not borne by estate.... 349 
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INJUNCTION, PAGE 
violation of penal statute will not be enjoined........... «se 183 
INSANITY. 
commissioner of insanity and examining physician is en- 
titled to $8 a day ovr eee eee eee eee ee eee eee opener e ree ewe eee eee eee 237 


‘INSPECTOR OF OILS. 


« . . . . « * * * 
oils used in illuminating trains and stations should be in- 


spected ...cecsscstaseesne ux oa pialaini ajelaieisier a neta ere elevate SN a ae yi alips . 220 
INSURANCE. 
an insurance company cannot use state's coat of arms on 
its policies osccencecresswncenwses Senate wine aaa ahaa enialeie aoe 340 
INTEREST. ; 
funds in county depository bear 3 per cent..... rE rs Ci 74 
six per cent. is limit on school bonds......... Sic o bind 6 eh’ ecelacece a+ 112 
interest is compensation for use of money.........--.-00005 140 
interest on school taxes belong to district......ceesee0. cueeee 140 
partial payment on warrant applies first to interest and aft- 
erward to principal .......cccccccccsnesccesecsesnsensceses« 10D 


use of money without interest may be a lottery prize........ 282 
county donation to an agricultural society bears no interest, 345 


INTOXICATING LIQUORS. 


bond company may be surety for vendor.......eeeeeeeees 121, 296 
Nebraska bond company may be surety on vendor's bond.... 296 
petitioner for license may withdraw his name............+« 140 
license fees belong to school districts and not to cities...... 155 
a reward under the Slocumb law applies alone to conviction 
of a licensee ..... diséeewecverecens Fi tice: ey a abacety av eipenele mcd weal aha ata 184 
IRRIGATION, 
water must L be measured at head-gate...... BOL et OO Cee 310 
appropriator’s amount of water is one cubic foot a secund 
for each 70-acre tract of lamd ........0cnceeewenneenenrnees 310 


JUDGES OF ELECTION, 
appointment by clerk of district court or county judge. .106, 156 


JUDGMENT 
fine for embezzlement is a judgment and execution may issue 
thereon ...... Bens Ue eee eer Jamin ae ela, we'd Wea 224 


JUDICIAL SALES. | 

parties cannot designate newspaper to make publication.... 167 
JURY. | 

information in making list may come from poll-books........ 99 
JUSTICE OF THE PEACE. 

vacancy and appointment ........ceceeeeneeeeeeeereesennnecen TO 

power to appoint town clerk in case of vacancy........-.-.-. 102 
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JUSTICE OF THE PEACE—Conceladed. PAGE 
one who did not issue warrant may impose fine ...... Siarety ateretn 133 
misdemeanor trial may be postponed on motion of defendant 

under Civil Code cine ccccowesn cen sccwcceceeccuvssvewesee cess 138 


justice may furnish aid to pauper in case of an emergency, 
178, 229 
county board cannot abolish office of justice of the peace.... 244 


LABOR BUREAU. 

commissioner may require assessors to collect statistics.... 271 
LABOR TAX, 

tax is not released by failure to give notice to work..... mt hs 


LANDLORD AND TENANT. 


lessee may enforce option to buy land.........-..eeeereeweees 147 
LIBRARIES, 

municipality may levy tax for library........ an ehietiete ia 6 aes aes ote 

a fee cannot be exacted for use of a free public library..... 348 
LICENSES. 

fees belong to school districts and not to cities.............. 155 


LIMITATION OF ACTIONS, 
claim against county for injury on bridge must be filed 


within six months ....ccesccsuccsesccvsocccvese saluierdiatu/eains 59 
statute does not run against taxes due the state.........06.. 226 
LOTTERIES, 
unequal distribution of investments under contracts identical 
in form and amount is a lottery..........ceseneeeeenes 212, 282 
a loan of money without interest is a prize.........eee eens 282 
' numbering contracts may create chance where the value de- 
pends on the mumber ......ccescecccssccunevcessssuuvassces 282 
The Nebraska Home Company is a lottery......ceeecseenenes 282 
MANDAMUS. 
duty to repair road is enforceable by mandamus..........-. 119 


abandoned railway station may be restored by mandamus... 122 
assessor must assess as personalty leasehold interest in 


school land pear eeeaenreerneaeneeteenatreetemrenrtewe mrt eee rere rr hh ee ee 125 
magistrate cannot be compelled to tax witness fees in crim- 
imal CASE wo eecae neces Me niieae ate ee es ew eee sees Oe elWi.(si0la.neeeen 131 


settlement with township bollectors may be enforced by 
mandamus tinh eeeet eee eaee & oreo nawee ee ee ee eee ose e een @ ees te eee 166 
a county clerk may be required to receive books of town col- 


lectors whose offices are abolished ............000eeeeeueee 175 
county treasurer may be required to enforce tax claim from 
another COUNTY .....00eeecenennnee Sonia! wn'ninin's o' pialecaeaietete en aie o 176 


writ may run against individual owing duty to the public.... 247 
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MAN DAMUS—Coneluded, PAGE 
writ may be granted to aid officer in performance of duty.. 247 
electors of rural school district must vote revenue......... 247 
assessors must collect statistics for bureau of labor........ 271 

MARRIED WOMAN, 
new commission of notary after marriage is necessary...... 59 


MEDICINES. 


medicines cannot be peddled without a license ............. . 173 
physicians and pharmacists only can compound medicines, 
246, 280 
MILITIA. 


attorney general cannot review judge-advocate ............ 333 


MUNICIPAL BONDS. 
excessive interest is not collectible ..........ceeeeeeceeeeeeee 112 
refunding bonds may exceed amount in notice of issue...... 306 
one notice of a purpose to issue refunding bonds is sufficient, 306 
city may act under charter instead of general law............ 336 
city of Crete need not submit to voters the question of levy- 


ing taxes to pay bonds .......csseneceneens cWeneenwenecesse GOO 

separate ballots should be used in voting bonds.......... apa 
MUNICIPAL CORPORATIONS. 

mayor and council May appoint asSsessOr...........ecceeeees 102 


quarantine may be enforced within five miles of city when 
authorized by statutes aes eiapcncerenecs-cneeanisinueaiéseumaievieiscl ale 
without statutory power a village cannot enforce quaran- 
tine outside of its corporate limits ..........0..ceeeeeeneee 225 
board of health may make and enforce rules and establish 
GUATANING 6 ao\sizcalsins pw wanciee meee aualericanece ee miemraeme rece 
one quarantined in his own home is not a public charge.... 266 
cities are liable for maintenance of inmates of pest-house.. 266 
license money belongs to school districts and not to cities.... 155 
change of class of city may be proclaimed by governor...... 172 
each precinct in Plattsmouth is entitled to three judges and 
two clerks of election .......... Sacelal siya ma aes 01 9. a elu ihe wie - 191 
city may levy tax for HDrary ccs scncycnmowunecuaesewccuaseuue, WIS 
the court has ruled that the governor cannot appoint fire 
and police COMMISSIONETS ....cccccccsscecvcecercerensvesnes Coe 
city may levy paving tax against school district...... Salqais 6 ee 
county attorney need not prosecute violators of ordinances,, 320 
power to issue bonds includes power to levy tax............ 336 
a fee cannot be exacted for use of a free public library.... 348 


NATURALIZATION. 
son cannot vote on father’s declaration paper................ 220 
NEWSPAPERS, 
act containing definition was not repealed..........0ee.ee.. 56 
legal notices must be published in English in paper printed 
in English, unless otherwise ordered by, statute.........+.. 185 _ 
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NORMAL SCHOOL. PAGE 
library fund cannot be drawn from treasury without appro- 
priation ....... pie oe ne niptla a Eta papel vie naral'ee, wd sina: piacere’, piace:e.e etwas 181 
NOTARY PUBLIC. . 
name on seal should be same as officer’s name...........66+ 59 
new commission after marriage of female is necessary...... 50 
NOTICE, 
legal notices must be published in English unless otherwise 
ordered by statute ......... Se aN elena 's-e1h ¥.0:0\0 pice we ieee efeie ance 185 
one notice of refunding of bonds is sufficient....... Veoslarieie-ele i 306 
NUISANCE 
nuisance may be abated by injunction...........0cceeeeeeenes 183 


OFFICE AND OFFICER. 
accepting reduced salary does not estop officer from claiming 


full compensation ...... Sra atalls Mihi ul dcbiial'g6'e ware 'ai bce erabbtarwia x Reem 62 
fees of secretary of state belong to state....... ACR ETE -. 69 
appointment and removal by governor............ceeeeeeeees 70 
appointment of justice of the peace..........ceesee BEE ear. FO 
officer cannot act when interested personally................ 78 
warden is removable by povernor..........0eeeeeeeeneeeeenven s0) 
office cannot*exist under void statute................. min wera 83 
there is no office of state weighmaster................0000: vee 89 
there is no chief grain inapector...........ccceeseceecesweves 86 
executive officers should not review predecessors........ cnn =O 
printing fees remaining in pane of county treasury belong 

£0 COUNEY. cece scesvvcnnceneteusensresccsvevens sesecescceses OF 
appointment of village trustee .........secuscceveenerennene 9S 
mayor and council may appoint assessor.............00..0006 102 
appointment of town clerk by justice of the peace....... dee 102 
appointment of village trustee by village board.............. 103 
vacancies in election offices may be filled by county judge... 106 
auditor should not register bond bearing illegal interest.... 112 
federal officers cannot be state legislators.............0000 118 
acts of de facto officers are valid...............00neeaceeeees 138 


officer’s power terminates with repeal of law creating it.... 143 
compensation is determined by statute in force when services 
MLE ORIGTOR Sune Sws 5 cg a MMRE Ry Ss a0 0-0 9-0.0,0/0:2 008 sasinenwevn da, S00 
state board may disregard void statutes................0005 157 
offices created by statute may be abolished...............0.. 244 
offices are abolished by repeal of the act under which they 
FONG CTCRUAG Cee ndi ess ewe ceieee na tic baccececnvectaruuaeets 165, 166 
an officer must account upon abolishment iy his office......° 175 
substitute for county judge serves during judge's absence... 190 
services are gratuitous unless compensation is allowed by 
SPR MNCIIEG lancet rattan als eee etre iS tijae wa cies . citdlowybews 194, 271 
office of county judge is compatible with police judge...... 206 
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OFFICE AND OFFICER —Coneluded, 
officer cannot bind successor by an unlawful act............ 
county clerk may correct errors in tax-list......... Seam wa s-sle 
county is liable for cost of officer's surety bond, if approved, 
failure of surety on bond to justify is immaterial............ 
duty at fixed date may be performed later............ 
mandamus may be granted to aid officer,..........e.scccees 
county must pay cost of officer’s surety bond, if approved.... 
judgment is binding On sSUCCOSSOPS.......000000cecneceneccees 
bystander must assist a sheriff in making an arrest when 

called upom ..... wnt; wt gym ead ory al mt we catia ee ore le) nates te otal aioe 
defaulting treasurer cannot settle by giving note........... 
removal from district vacates office -.....0.cceeneseenseees 


OLS. 
oils used for illuminating cars and stations should be in- 
Spected w.sscevceees 0 (oe wae eae ae sew, do eels 
OVERSEERS OF ROADS. 
overseers should cover open wellS.........0.006 
duty to make repairs is imperative... .......cseneeecaceeecers 
PARLIAMENTARY LAW. 
majority of public Doard may act... .cuecenesecssn ss tns site onn 
rules of legislature are not reviewable oe eee ee eee . ote eo ew 
action on report of conference committee of the legislature 
is not a subject of review by courts or executive officers... 
PAROLE OF PRISONERS. 
parole cannot become effective at future date................ 
good time is not allowable for purpose of parole............ 
one serving three terms cannot be paroled before end of sec- 
ond term ooupoee ew ee ee ee ee 
PARSON AGES. 
parsonages are not exempt from taxation............00..28, 
PARTIES. 
deed to public land issues to purchaser or assigms........... 


parents may sue to require levy of school taxes............. 2 


PARTNERSHIP. 
partner may be liable for taxes against firm property...... 
partner’s interest in firm property may be sold to pay his 
individual tAXeB coc neocciew ew nn'e ape a/nicie pwns ee neon eiecauene ewaln's 


PAUPERS. 
place of maintenance is residence of pauper............+0+- 
permanent poor must be supported at poorhouse............ 
a justice of the peace may furnish aid in case of emergency, 
county is liable for temporary aid of peuper...............5 
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PAYMENT, PAGE 
partial payment applies first to interest and afterward to 
PEAMCIDS acwireicicinn cabae encuadss emo ue > Vee auewiee'e) (eweirwaew eu‘ 189 
item of tax cannot be divided by county treasurer for purpose 
of receiving payment ...........0.. se0ndh enemies SI ee » 245 
PEDDLERS. : 
medicines cannot be peddled without a licenge.............. 173 
PENITENTIARY. 
warden may be removed by governor.......... fy nge tee ae 80 
term of convict does not run while he is out on bail........ 160 
PETITION, 
petitioner for license may withdraw his mame..............6. 140) 
all inhabitants may sign petition to incorporate village..... 515 
PHARMACY 
sale of fly-paper not unlawful.............. RoR EHS ere OAC RE 70 


violation of pharmacy law will not be enjoined in equity.... 183 
pharmacists and physicians only can compound medicines... 246 
only pharmacists and physicians can compound drugs... .. 280 


PHYSICIANS AND SURGEONS. 
a commissioner of insanity and examining physician is en- 
Rithed tO: SER ASY wave wscanccecveccvcndapapeae sane penewuns » 237 


physicians and pharmacists only can compound medicines, 
246, 280 


POISON, 

sale of fly-paper not unlawful ......... RE Ee eee ru 
POLICE JUDGE. 

office compatible with that of county judge............ pias ial 20M 
POORHOUSE, 

county to maintain pauper is county where he resides...... 104 


poorhouse is the place to maintain permanent poor.......... 141 


POSSESSION, 

owner is in possession of game when stored...........000065 210 
PRECINCTS. 

annihilation of precinct abolishes precinct offices.......... .. 244 


PRINCIPAL AND AGENT. 
abuse of fiducial relation is unlawful......................212, 2R2 


PRINCIPAL AND SURETY. 
bond company may be surety on saloon-keeper’s bond... .121, 296 
failure of surety on official bond to justify is SE . 241 
depository bond must comply with statute.................. 321 


PRIZE-FIGHTING, 
it is the duty of the governor to suppress orise-fights.« cats 64 
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PROCLAMATION, PAGE 
Constitutional amendment should not be included in election 
proclamation ...... eis we alee oe eiteln el. with ee m elein.e/ aie arn ait a-elales 0) carmen 


PUBLIC BOARDS. 
majority of members may act for board where all had notice 
of meeting .........0+8. errs ters Seep ee nen ihe gee 115 
PUBLIC INSTRUCTION, ; 
superintendent’s decisions have force of law until set aside 


in court sre eee seep uvpeeeeeeee one eee oe ee Pee Pe Ree Hee ee He ef etsnhete @ @ @ 329 
PUBLIC POLICY 
contracts of bogus home companies are unlawful............ 212 
a corporation cannot violate rules of. public policy...... ses BOS 
swindling contracts are illegal ........csseeeseeees Syueaimecersiets 282 
PUBLICATION, 
act defining legal newspapers was not repealed..... e'ajeipheiacmia's Sh 
legal notices must be published in English in a paper printed 
in English ..... wetisaearae an sais ere(m ane ae vine ere uceclae curate erechieferels 185 


QUARANTINE, 
county board cunnot enforee rules without statutory power... 117 
county board may make and enforce rules relating to quar- 


ANTME: oe 6 ou'nias Wem aca epee ed ea aetar waeeeee eevereean aoe alee pl 
persons in quarantine are not bailable 2.2... cc cee ecscceccs 222 


without statutory power a village cannot act outside of its 
corporate limits ee) 2238 
the board of health may detain in a pest-house violators of 


quarantine .....0. cas Saneeee neces sewed ey a a Gels. eese-w'e sie 22 
RAILROAD COMPANTES, 
abandoned station may be restored by mandamus........... 132 
grade without track may be assessed by local officers as 
PORTE Y 2 oo cao ad didie wel: lamenurerevare:ni&letelBahabe wield inlet wintaoe ie mae ewianetate ate 137 
RAPE. 
earnal knowledge of idiotic woman is rape....... Su. mid nip areata 14 
RATIFICATION, 
escheat of lands Of ‘@@Mi:eicsincisanesie wsiwe hin n'e'sin Guichen eons een stae 64 
REFORM SCHOOL. 
legislation is constitutional ......0.e0cceccssccsenceuceseccces 194 
directions of law should be strictly followed................ 134 
RELIGIOUS SOCIETIES. _ 
parsonages are taxable ...csseeeenns Ceteenererevecteccncemal, aoe 


RES ADJUDICATA. 
judgment against officer binds successor...............0.00. 254 
REWARD. 
a reward under the Slocumb law applies alone to conviction 
of a licensee SPOOR Oe POO ee ee ee ee eee ee 184 
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SALES. : PAGE 


after valid sale property cannot be attached for seller's 

debts onthe enetteetheeehe ee & PEI EN IE Ih a lal ee hn eee “es ee © eevee ueneeee 
SCHOOL FUNDS. 

permanent school funds may be invested in bonds of other 


states *...... Sue e ee Seenasenns Peoeresesess seseeseseenusenes 
SCHOOL LANDS, 

verbal assignment cf contract is insuflicient.............. ore 
deed issues to purchaser or assigns only...............0. 92, 
fees poid, by delinquent lessees belong to general fund of 

SUAS cer vvecssvcves Seesensese vevsves Penne He eee ew ewe eee 
state may relinquish a homestead for other land,............ 
leasehold interest of lessee may be taned.........0.000eeeeee 
improvements of lessee are taxable ........... ciadla-W ures) bate wie'e:t 
lessee may enforce option to buy land...... a: ana Gl sero Fie) 


escheated estates are managed by the board of educational 


SAINI UNG  TUNGG?). cane henie dies Ase nwde sae else wn adln ew aawiede pews 
unearned interest cannot be refunded to a purchaser in de- 
fault ..... pga ue mb Veretee tas webhnveee beeen iaGee acme wea a's 
lawful terms of sele cannot be changed without statutory 
RULMORELE SNPS ETRE a eikianessk's Gewenuentehee cnxesees 
SURES WAY BUS TOK POMC Sosa e ce ec ec cece ees whe we eee tse nee es 
lease cannot provide for unlawful renewal.................4. 
state board may reject insufficient pric@.......e..eeeeeneeens : 
foreign administrator may transfer contract of sale........ 


SCHOOLS AND SCHOOL DISTRICTS. 
registration of school bonds by auditor does not depend on 


A ROVE acai ew io' oe Mine mil wicieceie'p. vies we 6:6 oreo’ bin arece/e)h we. W eialers win e's ; 
matriculation fees of normal school belong to library...... 
normal school cannot pay transportation for pupils........ 
twenty-five-mill levy is authorized in Blair..... Pein Rae Sain is aaron 
six per cent. is limit of interest on school bonds............ 


bonds bearing excessive interest are not void but should not 

DO TOGRSLER OU Nyc aicieainid ne o'ele > n.0-v.n «a vwioipiu ntaw av 'stale bie.u.W we was 
power of district to contract debts is limited by its resources, 
warrants Iay be drawn against tax levy..... bi wad s:nbles p30: A 
county treasurer is liable for interest collected on school 


taxes te hee e tae es & ote ete hh ee eh strc ec er ere e ee 


district with six trustees cannot change to one with three 


directors cece e ee eee ee eee ee ee oe se wenn eee 
district treasurer is custodian of school funds.............. é 
license fees are echool funds coo of ee ee ee ee | eee ee oe 


proceeds of escheated lands are school funds...............44 
eounty board may, without estimate, levy tax to pay school 
bonds eee eee eee teense eee eee eee eee ee 


board may employ a teacher related by affinity to a director, 
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SCHOOLS AND SCHOOL DISTRICTS —Caneluded, PAGE 


library fund of normal schoc! cannot be drawn from treas- 

ury Without appropriation sid'a siacacace eh gmp wri a wip nlalece a we wl areca 
women may vote at primaries for school officers............. 
electors must vote revenue for SCHOOIS. .. 0.6.6 e eee eee eens 
parents may sue to require levy of taxes for schools..... sas 
electors may be mandamused to vote revenue for schools... 
electors cannot vote to Close schools. .......000c0n cee eee eens 
children are entitled to free instruction in public schools.... 
property leased to schools and used for school purposes is 

NOt taxable oo view nccewnte.win vieia'gssicieie em wisieiela uis'o\h ele Reels visi siniwCnlh 
district must pay paving tax levied by city on abutting school 
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SEAL. 
nome of notary public on seal should correspond to name 
Of NOTALY 2 oc auidienea anew em/ain(e's elaine} eles .e:0 6 teen acetes wens AA 
the seal of state should not be displayed on insurance poli- 
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SECRETARY OF STATE, 
secretary cannot keep fees in exeess of salaryv..... cece cenns 
all enpital stock of a corporation is basis for computing fees 
for registering artiches J 
secretary must collect registration fees from state banks for 
registering articles of incorporation ..........cceeeeeeenes 
SENTENCE. 
term of convict does not run while he is out om bail....... z 
SET-OFF, 
maker of note to bank may set off deposit.................. 


SHERIFFS AND CONSTABLES, 
officer may designate newspaper to publish notice of fore- 
closure: sale {i scans smeenanleae lam Wieitinrealebine me sialelate samara hielo 
fees on distress warrart are same as fees on an execution... 
sheriff may demand additional jail puards.......0.000eeeeeane 


sheriff is entitled to $1.50 a day as jailor...........e..00e0008 2 
ofticers are responsible for safe-keeping of prisoners........ 2 


officers are liable for wrongful levy..............ss.eee0-0- - 
bystander may be fined for refusing to render aid in iaatne 


fa 0h arrest ee ee CS Be A OO 
SINKING-FUND. 
state board cannot levy sinking-fund tax........ceeeeeeeenns 


SOLDIERS. 
relief fund not for Spanish-American soldiers................ 
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SOLDIERS—Concluded, PAGE 
expenses of members of relief commission do not come out 
of fund ‘se eee CHRP HRP eee RC Ke eer ee eoreeeeeereeereeenrreeenee 7s 


relief fund may be distributed without swearing witnesses... 115 
SOLDIERS’ AND SATLORS' HOME, 


title to land is in state ............... 6:0;5:5.08 daw RGIN 5b Wicee 5 
STATE. 

deed to public lands issues to purchaser or assigns only..02, 4 

title to soldiers’ home is in state ......... dis afpiolaivinlalotp sacs aie: eine o5 


lack of appraisement invalidates claim for escheated lands.. 109 
fees paid by delinquent lessees of land belong to general 


PUN cts as aeinee ee NaC Metiee Cesk beadesvce sue smieeascesennees 111 
state may relinquish homestead for other land.............. 116 
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